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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  251  and  280 

Geological  and  Geophysical  (G&G) 
Exploration  of  the  Outer  Continental 
Shelf;  Prospecting  for  Minerals  Other 
Than  Oil,  Gas,  and  Sulphur 

agency:  Minerals  Management  Service, 
Interior. 

action:  Final  rule. 

summary:  This  rule  establishes  a 
separate  set  of  requirements  designed  to 
govern  geological  and  geophysical 
(G&G)  prospecting  and  scientiHc 
research  activities  relating  to  minerals 
other  than  oil,  gas,  and  sulphur  in  the 
Outer  Continental  Shelf  (OCS)  of  the 
United  States.  The  rule  recognizes  the 
special  circumstances,  issues,  and 
requirements  associated  with  those  OCS 
minerals.  It  establishes  practices  and 
procedures  for  wise  management  of 
OCS  resources,  allowing  balanced, 
orderly  G&G  prospecting  and  scientific 
research  for  minerals  other  than  oil,  gas, 
and  sulphur  while  protecting  the  human, 
marine,  and  coastal  environments; 
preserving  and  maintaining  free- 
enterprise  competition;  and  minimizing 
or  eliminating  conflicts  between  OCS 
G&G  prospecting  and  scientiflc  research 
activities  and  other  users  and  uses  of 
the  OCS.  This  Hnal  rule  is  the  brst  in  a 
series  of  three  rules  designed  to 
establish  a  comprehensive  leasing  and 
regulatory  program  for  OCS  minerals 
other  than  oil,  gas,  and  sulphur. 
EFFECTIVE  DATE:  August  4, 1988. 

FOR  FURTHER  INFORMATION  CONTACT: 
John  V.  Mirabella  or  Jane  A.  Roberts; 
Branch  of  Rules,  Orders,  and  Standards; 
Minerals  Management  Service;  12203 
Sunrise  Valley  Drive;  Mail  Stop  646; 
Reston,  Virginia  22091;  Telephone;  (703) 
648-7816  or  (FTS)  959-7816. 
SUPPLEMENTARY  INFORMATION: 

Synopsis 

The  Minerals  Management  Service 
(MMS)  is  establishing  a  separate 
regulatory  regime  governing  activities 
associated  with  G&G  prospecting  and 
scientiHc  research  in  the  OCS  for 
minerals  other  than  oil,  gas,  and  sulphur: 
the  leasing  of  such  OCS  minerals;  and 
operating  activities  associated  with 
production  of  such  OCS  minerals.  The 
new  regulations  are  designed  in 
recognition  of  the  differences  between 
the  OCS  activities  associated  with  the 
discovery,  development,  and  production 
of  oil  and  gas  and  those  associated  with 
minerals  other  than  oil,  gas,  and  sulphur. 
These  regulations  address  issues 


identified  by  MMS  as  well  as  issues 
raised  by  representatives  of  industry 
(potential  OCS  mineral  lessees  and 
permittees  under  these  regulations), 
other  Federal  Agencies,  State  and  local 
governments,  and  the  public.  To 
accomplish  this  goal,  it  was  felt  that  the 
regulatory  regime  should  be  designed  to 
do  the  following: 

(1)  Recognize  the  special 
circumstances,  issues,  and  requirements 
associated  with  G&G  prospecting  and 
scientific  research  and  the  discovery, 
development,  and  production  of  OCS 
minerals  other  than  oil,  gas,  and  sulphur; 

(2)  Assure  that  States,  and  through  the 
States  local  governments  which  are 
directly  affected  by  OCS  mineral  mining 
activities,  are  provided  an  opportunity 
for  consultation  and  coordination  on 
policy  and  planning  decisions  relating  to 
the  management  of  OCS  resources; 

(3)  Avoid  or  minimize  conflicts 
between  OCS  G&G  prospecting  and 
scientific  research  and  mineral  mining 
activities  and  other  users  and  uses  of 
OCS  resources: 

(4)  Balance  orderly  mineral  resource 
development  with  protection  of  the 
human,  marine,  and  coastal 
environments; 

(5)  Insure  the  public  a  fair  and 
equitable  return  on  the  resources  of  the 
OCS: 

(6)  Preserve  and  maintain  free 
enterprise  competition; 

(7)  Encourage  development  of  new 
and  improved  technology  for  producing 
OCS  mineral  resources  other  than  oil, 
gas,  and  sulphur  which  will  avoid  or 
minimize  risk  of  damage  to  the  human, 
marine,  and  coastal  environments;  and 

(8)  Establish  practices  and  procedures 
for  G&G  prospecting  and  scientiHc 
research  and  wise  management  of  the 
natural  resources  of  the  OCS  including 
OCS  minerals  other  than  oil,  gas,  and 
sulphur. 

This  final  rule  is  the  first  part  of  the 
regulatory  regime  to  govern  OCS 
mineral  mining  activities  associated 
with  minerals  other  than  oil.  gas.  and 
sulphur  and  establishes  practices  and 
procedures  specific  to  the  activities 
associated  with  G&G  prospecting  and 
scientific  research  for  OCS  minerals 
other  than  oil,  gas,  and  sulphur. 
Regulations  are  also  being  developed  to 
govern  leasing  and  postlease  activities 
to  develop  and  produce  OCS  minerals 
other  than  oil,  gas,  and  sulphur.  Notices 
of  proposed  rules  will  be  published  for 
those  regulations  in  the  near  future. 

Background 

On  September  28. 1945,  the  United 
States  declared  its  jurisdiction  over  the 
natural  resources  of  the  continental 


shelf  with  the  Truman  Proclamation, 
‘‘Policy  of  the  United  States  with 
Respect  to  the  Natural  Resources  of  the 
Subsoil  and  Seabed  on  the  Continental 
Shelf.”  At  the  same  time.  President 
Truman  placed  these  natural  resources 
under  the  jurisdiction  of  the  Secretary  of 
the  Interior  (Secretary)  by  Executive 
Order,  pending  enactment  of  legislation. 
Congress  passed  the  OCS  Lands  Act 
(OCSLA)  in  1953  and  delegated  the 
administration  of  the  OCS  mineral 
resources  of  the  United  States  to  the 
Department  of  the  Interior  (DOI),  giving 
legislative  expression  to  the  Truman 
Proclamation.  Section  8(k)  of  the  OCSLA 
provides  the  legal  authority  for  leasing 
OCS  minerals  other  than  oil,  gas,  and 
sulphur  in  the  OCS. 

This  final  rule  is  an  action  within 
DOFs  statutory  authority  and  is 
intended  to  promote  and  encourage 
private  enterprise  in  the  development  of 
economically  sound  and  stable  domestic 
materials  industries  in  the  national 
interest  and  provides  an  appropriate 
level  of  protection  for  the  human, 
marine,  and  coastal  environments. 

Under  the  National  Materials  and 
Minerals  Policy,  Research,  and 
Development  Act  of  1980  (30  U.S.C.  1601 
et.  seq.),  the  President  is  ‘‘*  *  *  to 
encourage  Federal  agencies  to  facilitate 
availability  of  domestic  resources  to 
meet  critical  needs.”  The  statute  further 
mandates  that  the  President  direct 
"*  *  *  the  Secretary  of  the  Interior  to 
act  immediately  within  the  Department's 
statutory  authority  to  attain  the  goals 
contained  in  section  21(a)  of  this 
title  *  *  Section  21(a)  of  the  Mining 
and  Minerals  Policy  Act  of  1970  (30 
U.S.C.  21a)  provides  the  following: 

The  Congress  declares  that  it  is  the 
continuing  policy  of  the  Federal  Government 
in  the  national  interest  to  foster  and 
encourage  private  enterprise  in  (1)  the 
development  of  economically  sound  and 
stable  domestic  mining,  minerals,  metal  and 
mineral  reclamation  industries,  [and]  (2)  the 
orderly  and  economic  development  of 
domestic  mineral  resources,  reserves,  and 
reclamation  of  metals  and  minerals  to  help 
assure  satisfaction  of  industrial,  security  and 
environmental  needs,  *  *  * 

President  Reagan  reemphasized  these 
themes  in  April  1982  by  stating  in  the 
National  Minerals  and  Materials 
Program  Plan  that  this  country  will  seek 
to  reduce  its  dependence  on  imported 
minerals  by  eliminating  barriers  to  the 
development  of  marine  mineral 
resources.  The  MMS  believes  that 
issuance  of  comprehensive  regulations 
for  activities  associated  with  OCS 
mineral  discovery,  development,  and 
production  which  recognize  the  need  for 
environmental  protection  and  the 
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avoidance  of  unnecessary  conflict  with 
other  users  of  the  oceans  is  in  full 
accord  with  Federal  policies. 
Implementation  of  this  rule  is 
appropriate  in  view  of  the  resource 
potential  in  areas  of  U.S.  jurisdiction 
and  the  long  lead  times  projected  for 
development  of  certain  OCS  minerals 
other  than  oil,  gas,  and  sulphur. 

The  lack  of  comprehensive  regulations 
applicable  to  prospecting,  leasing,  and 
the  recovery  of  minerals  other  than  oil, 
gas,  and  sulphur  from  the  OCS  may 
have  inhibited  interest  in  development 


of  a  domestic  marine  mining  industry. 
This  has  not  been  the  case  in  Europe 
and  Asia  where  vigorous  marine  mining 
industries  have  developed  with 
government  regulation.  This  rule  is 
intended  to  dispel  uncertainty  and 
demonstrate  governmental  commitment 
to  OCS  minerals  development  and 
production.  Regulations  at  30  CFR  Parts 
251  and  256  are  presently  applicable  to 
prelease  prospecting  activities  and  to 
the  leasing  of  all  OCS  minerals. 
However,  these  existing  regulations 
were  designed  primarily  for  oil  and  gas 


and  to  a  lesser  degree  sulphur,  and 
MMS  believes  that  there  is  a  need  for 
regulations  optimally  designed  for  use 
with  OCS  minerals  other  than  oil,  gas, 
and  sulphur. 

In  the  United  States,  industry  interest 
in  OCS  mining  has  been  focused  on 
heavy  metal  placers,  strategic  minerals, 
sand  and  gravel,  and  phosphorite.  Table 
1  lists  the  permits  that  have  been  issued 
under  existing  regulations  by  MMS  and 
its  predecessor  Agencies  to  prospect  for 
OCS  minerals  other  than  oil,  gas,  and 
sulphur. 


Table  1.— Geological  and  Geophysical  Permits  Issued  by  OOI  to  Prospect  for  OCS  Minerals  Other  Than  Oil,  Gas,  and 

Sulphur 


OCS  Region 

Permittee 

Minerals  of  Interest 

Year 

‘  No  geological  or  geophysical  data  acquisition  activities  were  initiated  under  these  permits. 
*  Two  separate  peirnits  were  issued,  one  for  geological  work  and  one  for  geophysical  work. 


Gold  is  being  recovered  from  placer 
deposits  in  Alaska’s  State  waters  near 
Nome,  and  sand  and  gravel  are  being 
produced  from  Lake  Erie  and  the  lower 
bay  of  New  York  Harbor  in  New 
Jersey’s  and  New  York’s  State  waters. 
Interest  has  been  expressed  in  acquiring 


prospecting  permits  for  sand  and  gravel 
in  Federal  OCS  waters. 

Due  to  the  growing  interest  in  OCS 
minerals,  MMS  is  working  closely  with 
the  Bureau  of  Mines  (BOM)  to  assess  the 
economic  feasibility  of  mining  OCS 
minerals.  Two  studies  dealing  with  sand 


and  gravel  and  heavy  mineral  placers 
were  completed  in  early  1987:  “An 
Economic  Reconnaissance  of  Selected 
Sand  and  Gravel  Deposits  in  the  U.S. 
Exclusive  Economic  Zone,”  Open  File 
Report  3-87,  and  “An  Economic 
Reconnaissance  of  Selected  Heavy 
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Mineral  Placer  Deposits  in  the  U.S. 
Exclusive  Economic  Zone,”  Open  File 
Report  4-87.  Both  of  these  reports  are 
available  from  the  BOM,  Division  of 
Minerals  Availability,  2401  E  Street 
NW.,  Washington,  DC  20241. 

Preliminary  indications  are  that  heavy 
mineral  placers,  sand  and  gravel,  and 
precious  metal  placers  in  near-shore 
waters  have  the  nearest  term  potential 
for  development.  Other  published 
studies  on  OCS  minerals  include  the 
evaluation  of  cobalt-rich  manganese 
crusts,  polymetallic  sulfides,  and 
phosphorites. 

The  MMS  is  working  closely  with  a 
number  of  coastal  States  through  joint 
State/Federal  task  forces  to  study  the 
engineering,  economic,  and 
environmental  aspects  associated  with 
marine  mining.  Six  task  forces  have 
been  established  involving  10  coastal 
States:  Hawaii;  Oregon  and  California; 
Georgia;  North  Carolina;  Alabama, 
Louisiana,  Mississippi,  and  Texas;  and 
Alaska. 

Most  mineral  activity  on  continental 
shelves  is  for  sand  and  gravel  for  use  as 
construction  aggregate  and  fill.  The  most 
extensive  marine  sand  mining  occurs  in 
Japan  where  approximately  1,000  small 
dredges  produce  60  to  70  million  tons  of 
sand  (and  some  gravel)  annually  for  use 
in  concrete  as  well  as  for  fill.  This  is 
about  one-fifth  of  all  sand  and  gravel 
mined  in  Japan. 

The  other  major  sand  and  gravel 
mining  area  in  Ae  world  is  northern 
Europe,  in  the  North  Sea  and  English 
Channel,  where  about  100  dredges 
annually  produce  40  to  50  million  tons  of 
sand  and  gravel,  largely  for  use  as 
concrete  aggregate.  The  United 
Kingdom,  the  Netherlands,  Denmark, 
and  France  are  the  major  producers.  The 
United  Kingdom  obtains  an  estimated  15 
percent  of  its  total  concrete  aggregate  by 
marine  mining. 

Next  to  sand  and  gravel,  the  largest 
marine  mining  operations  are  for  tin  in 
Indonesia  and  Thailand  where 
significant  production  results  firom 
seabed  dredging  and  where  continued 
exploration  and  development  can  be 
anticipated.  In  Thailand,  large-scale 
marine  tin  mining  operations  accounted 
for  nearly  half  of  that  nation's 
production  of  almost  37,000  metric  tons 
(tin  content]  in  1986. 

Phosphorite  deposits  also  hold 
promise  for  development  in  the  near 
term.  One  of  the  most  promising 
prospects  is  the  phosphorite  deposit  of 
the  Chatham  Rise  east  of  New  Zealand. 
A  New  Zealand  company,  Fletcher 
Challenge,  has  been  exploring  the 
deposit  on  the  Chatham  Rise  in 
association  with  two  West  German 
firms.  Preussag  and  Salzgitter.  It  has 


been  reported  that  German  mining 
engineers  are  designing  mining 
equipment  to  recover  these  deposits 
which  lie  in  1,200  feet  of  water.  Other 
prospective  phosphorite  deposits  are 
located  off  the  coast  of  West  Africa. 
These  deposits  have  been  under 
investigation  by  the  French. 

A  major  deep  ocean  project  in  the  Red 
Sea,  now  under  consideration,  is  the 
development  of  metalliferous  muds 
containing  zinc,  copper,  and  silver  in 
6,500  feet  of  water.  This  project  is  now 
entering  the  pilot  stage  of  production 
that  will  involve  a  5-year  investigation 
of  mining  and  processing  strategies.  A 
Saudi-Sudanese  joint  commission  is 
managing  the  project  with  technical 
assistance  provided  by  German  and 
French  firms. 

Exploration  activity  for  manganese 
nodules  is  also  continuing,  at  a  pace 
significantly  reduced  from  the  1970’s,  in 
international  waters  in  the  Clarion- 
Clipperton  fracture  zone  in  the 
northeastern  equatorial  region  of  the 
Pacific  Ocean. 

A  West  German  firm,  Preussag,  in 
cooperation  with  Japanese  and  U.S. 
firms,  is  also  conducting  detailed 
investigations  of  cobalt-rich  manganese 
crusts  in  the  Hawaiian  Archipelago  and 
Johnston  Island  EEZ’s  as  well  as  other 
mid-Pacific  areas.  One  or  more  Japanese 
firms  have  been  exploring  for 
polymetallic  sulfides  in  the  Pacific  basin 
for  the  past  2  years  and  have  now  added 
cobalt  enriched  manganese  crusts  in  the 
mid-Pacific  area  to  their  exploration 
objectives. 

Minerals  other  than  oil,  gas,  and 
sulphur  in  the  OCS  include  over  80 
different  commodities,  including  a 
number  of  strategic  minerals  with 
limited  domestic  availability.  Although 
OCS  resource  data  are  limited, 
estimated  quantities  of  minerals 
associated  with  cobalt-rich  manganese 
crusts  would  appreciably  increase  the 
U.S.  reserve  base  for  strategic  materials 
such  as  cobalt,  nickel,  and  manganese. 
Another  strategic  mineral  possibility  is 
platinum.  Existing  world  ore  reserves  for 
these  minerals  are  adequate  for  the 
foreseeable  future,  but  with  respect  to 
cobalt,  nickel,  and  manganese,  they  are 
controlled  by  relatively  few  producer 
countries  that  could  potentially  leverage 
commodity  prices. 

The  OCS  deposits  that  have  nearer 
term  economic  potential  include  heavy- 
mineral  placers  containing  gold, 
chromium,  platinum-group  minerals,  tin, 
and  titanium,  as  well  as  sand  and  gravel 
for  construction  material.  Phosphorite 
crusts  and  nodules,  as  well  as  extensive 
bedded  deposits  off  the  U.S.  east  coast, 
are  a  potential  future  source  of 
phosphate — now  a  major  U.S.  mineral 


export  and  an  essential  mineral  import 
to  many  world  agricultural  regions. 

The  OCS  polymetallic  sulfide  deposits 
containing  zinc,  copper,  lead,  silver,  and 
other  metals  have  long-term  but  little 
near-term  potential  as  they  pose  new 
mining  problems  and  must  compete  with 
a  large  number  of  alternative  onshore 
domestic  and  foreign  sources.  Economic 
production  from  OCS  deposits,  as  in 
onshore  deposits,  is  ultimately 
dependent  upon  cost-competitive  mining 
systems,  ore  grade,  and  commodity 
markets. 

The  MMS  recognizes  the  potential  for 
environmental  impacts  as  a  result  of 
G&G  prospecting  and  some  scientific 
research.  These  possible  impacts  will  be 
identified  and  appropriate  mitigation 
measures  determined  as  part  of  DOI’s 
environmental  review  process.  Some 
potential  impacts  that  may  be 
postulated  now  may  never  come  to  pass 
as  experience  provides  added 
knowledge  and  modifies  expectations 
and  practices.  Under  DOl's  case-by-case 
approach,  issues  common  to  all  forms  of 
OCS  mining  and  all  commodities  will  be 
covered  by  regulations  governing  G&G 
prospecting  and  scientific  research, 
leasing,  and  operations.  Using  this  case- 
by-case  approach,  mitigation  measures 
can  be  defined  with  specificity  as 
mineral  resource  targets  are  identified 
and  recovery  methods  are  proposed. 
Commodity-specific  issues  will  be 
covered  by  specially  designed  lease 
stipulations  specified  at  the  time  the 
OCS  minerals  are  offered  for  lease.  Site- 
specific  issues  identified  after  the 
issuance  of  a  lease  will  be  addressed 
through  conditions  of  approval  for  the 
conduct  of  leasehold  activities.  Based  on 
this  approach  and  information  obtained 
as  a  result  of  MMS's  Environmental 
Studies  Program  (ESP),  MMS  believes 
that  protection  of  the  environment  can 
be  compatible  with  the  recovery  of 
minerals  from  the  OCS. 

The  MMS  has  prepared  OCS  Report 
No.  87-0Q35,  “Environmental  Effects 
Overview:  Marine  Mining  on  the  Outer 
Continental  Shelf,”  to  provide  the  public 
with  an  early  overview  of  the  likely 
activities  and  potential  impacts  on  the 
environment  resulting  fi‘om  prospecting 
and  postlease  operations.  The  likely 
mining  activities  and  their  potential 
impacts  will  be  covered  in  more  detail  in 
the  environmental  evaluations  carried 
out  as  part  of  the  decisionmaking 
process  for  all  phases  of  OCS  minerals 
mining. 

Detailed  coverage  of  potential 
environmental  issues  is  not  practicable 
at  this  point  in  time  since  many 
uncertainties  remain  at  this  early  stage 
with  respect  to  the  nature,  magnitude. 
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location,  and  rate  of  future  G&G 
prospecting  and  scientific  research 
activities.  Many  types  of  ore  deposits 
exist  in  a  variety  of  environmental 
settings  requiring  a  diverse  set  of 
prospecting  and  mining  technologies. 
This  raises  questions  as  to  whether  a 
meaningful  assessment  can  be 
conducted  at  this  time.  However,  this 
regulatory  program  is  designed  to  ensure 
that  necessary  environmental 
evaluations  will  be  conducted  prior  to 
permit  issuance. 

Further,  through  the  National 
Environmental  Policy  Act  (NEPA) 
process,  MMS's  preparation  of  prelease 
environmental  evaluations  addressing 
proposals  to  lease  individual 
commodities  in  identiHed  areas  will 
provide  a  series  of  opportunities  for 
public  involvement  in  the  evaluation  of 
environmental  impacts.  It  is  anticipated 
that  an  Environmental  Impact  Statement 
(EIS)  will  be  prepared  in  connection 
with  the  decision  to  hold  the  first  lease 
sale  in  an  area.  The  additional  site- 
specific  and  technology-speciHc 
environmental  impact  evaluations. 


which  will  be  conducted  during  the 
evaluation  of  proposed  leasehold 
activities,  will  provide  further 
opportunities  for  public  participation. 

Two  sale-specific  EIS’s  have  been 
completed  or  are  in  the  process  of 
completion.  They  are  fon  (1)  Sand  and 
gravel  in  the  Beaufort  Sea  off  Alaska, 
published  as  a  final  EIS  in  March  1983, 
and  (2)  cobalt-rich  manganese  crusts  in 
the  Hawaii  and  Johnston  Island  EEZ’s, 
published  as  a  draft  EIS.  The  notice  of 
availability  for  the  Hawaii  draft  EIS  was 
published  in  the  Federal  Register  on 
March  27, 1987  (52  FR  9958),  with  public 
comments  due  by  June  25, 1987.  The 
comment  period  was  subsequently 
reopened  from  December  10, 1987,  until 
February  8, 1988.  A  draft  EIS  was 
published  in  December  1983  for 
metalliferous  sulfides  in  the  Gorda 
Ridge  area  off  California  and  Oregon. 

This  EIS  was  cancelled  in  the  Federal 
Register  on  March  31, 1988  (53  FR 
10447).  Lease  sale  EIS's  such  as  these 
will  be  augmented  by  additional 
environmental  documentation  prior  to 

Table  2.— Minerals  Management  Service 


postlease  development  and  production 
operations. 

Program  History 

Federal  study  of  OCS  mining  began  as 
an  outgrowth  of  the  concern  with 
mineral  shortages  during  and  after 
World  War  II  and  the  Korean  Conflict. 

In  the  early  1950’s,  President  Truman 
created  the  Paley  Commission  to 
investigate  means  to  avoid  shortages. 
This  was  followed  by  major  studies  by 
the  National  Academy  of  Sciences 
(NAS),  the  National  Academy  of 
Engineering  (NAE),  and  others  which 
further  focused  attention  on  the  critical 
nature  of  steadily  declining  mineral 
resources  in  terms  of  U.S.  and  foreign 
supplies,  U.S.  vulnerability,  and  national 
goals. 

During  the  period  of  1958  through 
1988,  seven  lease  offerings  were 
completed  for  salt,  sulphur,  and 
phosphate  minerals  using  the 
regulations  under  the  OCSLA  as  a  basis 
for  the  actions.  Over  $54  million  was 
received  by  the  Federal  Government  in 
bonuses  and  rents  during  this  period 
(see  Table  2). 


Lease  offering 

Date  of 
offering 

Location 

No.  of 
tracts 
offered 

Acres 

offered 

No.  Of 
tracts  bid 
on 

Total  bonus 
high  bid 

No.  Of 
tracts 
leased 

No.  of 
bids 
rejected 

No.  Of 
bids 

received 

Gulf  of  Mexico  Salt  &  Sulphur 
Lease  Offerings:  * 

1 . 

10/23/54 

Sul-LA . 

108 

523,630 

22,085 

957,520 

5 

$1,233,500 

5 

0 

5 

8 . . . 

05/19/60 

Sa-LA . . . 

10 

1 

75,250 

33,740,309 

1 

0 

1 

13 . . 

12/14/65 

Sul-TX . 

658 

50 

50 

1 

0 

113 

17 . 

Sa-LA . 

8 

16,995 

165,605 

593,971 

1 

30,564 

3,678,045 

0 

1 

20 . . . 

05/13/69 

Sul-LA . 

120 

38 

4 

34 

43 

S/S . . . . . 

02/24/88 

Sul-CGOM . . 

51 

14 

15,149,327 

14 

0 

20 

Total . . . . . . . 

2,279,806 

75 

34 

183 

Pacific  Phosphate  Lease  Offer¬ 
ing:  * 

PH . . . . 

— - 

12/15/61 

So-CA . . 

m 

80,640 

6 

122,000 

6 

■ 

6 

*  Total  Amount  of  All  Bids  Received  for  All  Lease  Offerings— $82,527,068.  Total  Amount  of  All  Rentals  for  All  Lease  Offerings— $297,860. 

*  Total  Amount  of  All  Bids  Received— $122,000.  [Total  bonuses  (and  rentals)  were  refunded  due  to  discovery  of  unexploded  Naval  projectiles  on  ocean  floor.] 


In  1970,  in  its  report  to  Congress,  the 
Public  Land  Law  Review  Commission 
concluded  that  the  regulations 
associated  with  the  OCSLA,  which  were 
designed  primarily  for  oil  and  gas 
development,  were  not  conducive  to  the 
development  of  other  minerals.  The 
Commission  also  stated  that  a  location 
system  was  not  desired  and  that  where 
competition  is  known  to  exist, 
competitive  bidding  procedures  should 
be  utilized.  The  rules  being  proposed  for 
the  leasing  of  minerals  other  than  oil, 
gas,  and  sulphur  are  consistent  with  the 
Commission’s  report.  The  benefits  of 
leasing  were  reiterated  in  1975  by  the 
NAS/NAE  Panel  on  Operational  Safety 
in  Marine  Mining  in  its  comprehensive 


report  entitled  "Mining  in  the  Outer 
Continental  Shelf  and  the  Deep  Ocean.” 
This  study  examined  basic  issues 
including  the  importance  and  potential 
of  OCS  mining,  mining  technology, 
environmental  protection  and  safety, 
regulations,  and  leasing.  The  panel 
recommended  that  operations  be 
undertaken  in  representative  areas. 

Draft  OCS  hard  minerals  leasing  and 
postlease  operating  regulations  and  a 
draft  EIS  were  published  in  1974. 
Following  public  comment,  DOI 
undertook  a  series  of  actions 
culminating  in  the  present  policy  of 
leasing  on  a  case-by-case  basis  in 
consultation  with  adjacent  States.  A 
proposed  long-range  program  for 


resource  evaluation  and  lease 
management  was  drawn  up  by  the  U.S. 
Geological  Survey  (USGS)  in  1974  but 
was  not  funded. 

In  November  1977,  the  Directors  of  the 
USGS  and  the  Bureau  of  Land 
Management  (BLM)  recommended 
establishment  of  an  inter-Agency  task 
force  to  develop  policy 
recommendations  for  leasing  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 
The  resulting  Program  Feasibility 
Document,  published  in  1979  with  18 
technical  appendices,  concluded  that 
sufficient  national  interest  and 
economic  incentives  existed  to  support 
selecte^commercial-scale  mining  in  the 
OCS. 
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On  January  19, 1982,  DOI  announced 
approval  of  the  development  of  a  leasing 
program  for  OCS  minerals  other  than 
oil,  gas,  and  sulphur  on  a  case-by-case 
basis.  The  Secretary  published  a  notice 
of  interpretation  in  the  Federal  Register 
on  December  8, 1982  (47  FR  55313), 
relating  to  DOI’s  jurisdiction  over  OCS 
minerals  other  than  oil,  gas,  and  sulphur. 
Further  clarification  was  published  on 
January  19, 1983  (48  FR  2450). 

The  case-by-case  approach  to  the 
leasing  of  OCS  minerals  other  than  oil, 
gas,  and  sulphur  was  selected  to  provide 
practical  experience  with  the  variety  of 
potential  mineral  resources  found  in  the 
OCS,  the  different  potential 
environmental  settings,  and  the  range  of 
potential  technology  that  might  be  used. 
The  case-by-case  approach  provides  for 
management  flexibility,  opportunity  for 
effective  coastal  State  participation,  and 
extensive  environmental  review.  The 
regulations  will  establish  a  broad 
regulatory  framework;  the  subsequent 
lease  stipulations  will  define  site-, 
commodity-,  and  technology-specific 
requirements;  and  the  appropriate  public 
and  environmental  review  of  leasing 
proposals  and  lease  development 
proposals  will  facilitate  the  consultation 
and  coordination  processes  authorized 
under  Federal  law. 

As  a  first  step  in  the  preparation  of 
regulations  under  this  case-by-case 
approach,  an  advance  notice  of 
proposed  rulemaking  for  regulations  to 
govern  G&G  prospecting  and  scientific 
research  activities  associated  with 
minerals  other  than  oil,  gas,  and  sulphur 
in  the  OCS  was  published  in  the  Federal 
Register  on  December  7, 1984  (49  FR 
47871),  and  a  notice  of  proposed 
rulemaking  on  the  same  subject  was 
published  in  the  Federal  Register  on 
March  26, 1987  (52  FR  9758). 

Public  Comments  and  Agency 
Responses 

The  following  discussion  summarizes 
the  comments  received  as  a  result  of  the 
request  for  comments  and 
recommendations  contained  in  the 
notice  of  proposed  rulemaking.  Agency 
responses  are  also  included. 

Section  280.0 

Comment — One  commenter  asserted 
that  the  information  collection  required 
approval  from  the  Office  of  Management 
and  Budget  (0MB);  and  that  if  0MB 
refuses  to  approve  or  substantially 
reduces  the  information  collection 
requirements,  then  the  rule  as  a  whole 
should  not  go  forward. 

Response — ^The  information  collection 
requirements  of  this  final  rule  have  been 
approved  by  OMB  under  44  U.S.C.  3507 


and  assigned  OMB  clearance  number 
1010-0072. 

Section  280.1 

Comment — Numerous  commenters 
questioned  DOl’s  authority  over  marine 
mining  under  the  OCSLA. 

Response — Section  8(k)  of  the  OCSLA 
states,  as  follows: 

The  Secretary  is  authorized  to  grant  to  the 
qualified  persons  offering  the  highest  cash 
bonuses  on  a  basis  of  competitive  bidding 
leases  of  any  mineral  other  than  oil,  gas,  and 
sulphur  in  any  area  of  the  Outer  Continental 
Shelf  not  then  under  lease  for  such  mineral 
upon  such  royalty,  rental,  and  other  terms 
and  conditions  as  the  Secretary  may 
prescribe  at  the  time  of  offering  the  area  for 
lease. 

Thus,  section  8(k)  specifically  and 
clearly  authorizes  the  Secretary  to  lease 
minerals  in  the  OCS  other  than  oil,  gas, 
and  sulphur. 

Comment — Several  commenters 
disagreed  with  DOI's  interpretation  of 
its  jurisdiction  under  the  OCSLA, 
specifically  as  to  the  definition  of  the 
OCS.  Some  of  the  commenters 
expressed  the  opinion  that  the 
Presidential  Proclamation  on  the  EEZ 
was  not  intended  to  impact  on  OCS 
jurisdiction.  Other  commenters  opined 
that  the  definition  has  no  basis  in 
international  law. 

Response — In  an  opinion  dated  May 
30, 1985,  the  Solicitor  of  DOI  concluded 
that  the  OCSLA  definition  of  “Outer 
Continental  Shelf’  includes  all  lands 
seaward  of  those  granted  to  the  States 
in  the  Submerged  Lands  Act  (43  U.S.C. 
1301  et  seg.)  to  which  the  United  States 
claims  jurisdiction  and  control  under 
international  law.  The  Presidential 
Proclamation  on  the  F.F.7.  formally 
claimed  U.S.  jurisdiction  to  a  minimum 
of  200  nautical  miles  from  its  coasts.  The 
1958  Geneva  Convention  on  the 
continental  shelf  defined  a  nation’s 
continental  shelf  as  “the  seabed  and 
subsoil  of  submarine 
areas  *  *  *  outside  the  area  of  the 
territorial  sea,  to  a  depth  of  200  meters, 
or  beyond  that  limit,  to  where  the  depth 
of  the  superjacent  waters  admits  of  the 
exploitation  of  the  natural  resources  of 
the  said  areas.”  Since  the  seabed  and 
subsoil  of  submarine  areas  beyond  200 
miles  may  admit  to  the  exploration  of 
the  natural  resources  of  the  area,  the 
OCS  encompasses,  at  a  minimum,  an 
area  within  200  nautical  miles  of  the 
coasts  of  the  50  States.  The  “continental 
shelf’  doctrine  in  international  law  is  a 
legal,  not  geologic  or  geographic, 
concept.  The  United  States  regards  the 
provisions  of  the  1982  United  Nations 
Convention  on  the  Law  of  the  Sea 
(UNCLOS)  as  reflecting  existing  or 
evolving  customary  international  law. 


aside  from  those  parts  which  cover  deep 
seabed  mining  beyond  national 
jurisdiction  and  which  are  purely 
contractual.  The  international 
community  now  accepts  that  the 
continental  shelf  extends  to  a  minimum 
of  200  nautical  miles  for  all  nations, 
essentially  concurrent  with  the  200-mile 
EEZ,  and  may  extend  beyond  200  miles 
if  certain  criteria  are  met.  The  United 
States  recognizes  both  the  continental 
shelf  and  EEZ  doctrines  set  forth  in 
UNCLOS  as  codifications  of  existing 
customary  international  law.  Both 
confirm  U.S.  sovereign  rights  and  control 
over  the  seabed  adjacent  to  our  coast. 
The  DOI  considers  that  the  OCSLA  is 
both  meaningful  and  adequate  as  a 
basis  for  management  of  the  mineral 
resources  of  the  submerged  lands  of  the 
United  States  adjacent  to  the  50  States 
and  beyond  those  lands  granted  to  the 
States  by  the  Submerged  Lands  Act.  The 
DOI  recognizes  that  the  OCSLA  does 
not  provide  it  jurisdiction  over  the  entire 
EEZ,  namely,  those  areas  adjacent  to 
lands  over  which  the  United  States 
exercises  jurisdiction  and  control  but 
which  are  not  one  of  the  States  (e.g., 
Johnston  Island). 

Comment — Several  commenters 
asserted  that  the  OCSLA  was  an 
inappropriate  and  inadequate  vehicle 
for  marine  mining  for  a  number  of 
reasons.  Some  said  that  the  OCSLA  was 
too  oil  and  gas  oriented  and  was  never 
intended  for  marine  mining.  Others  said 
the  OCSLA  did  not  adequately  balance 
national  and  State  interests  and 
provided  few,  if  any,  mechanisms  for 
State  involvement  in  a  marine  mining 
program.  Still  others  stated  that  the 
requirement  for  up-front  competitive 
cash-bonus  bidding  was  a  disincentive 
to  the  development  of  a  marine  mining 
industry.  They  generally  favored  a 
preference-right  system  similar  to  that 
under  the  Deep  Seabed  Hard  Minerals 
Resources  Act  (DSHMRA),  administered 
by  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
(The  NOAA  has  a  program  to  issue 
licenses  for  manganese  nodule  recovery 
from  the  deep  seabed  areas  beyond  the 
limits  of  exclusive  U.S.  jurisdiction.) 
Others  felt  that  environmental 
safeguards  under  the  OCSLA  were 
inadequate.  In  light  of  these  objections, 
six  commenters  recommended  that  DOI 
desist  from  further  rulemaking  under  the 
OCSLA  and  request  new  legislation. 

Response — ^The  recommendation  to 
stop  the  promulgation  of  rules  under  the 
OCSLA  and  seek  new  legislation  was 
not  adopted.  Section  8(k)  specifically 
and  clearly  places  authority  for  the 
leasing  of  OCS  minerals  with  DOI  and 
provides  the  Secretary  with  broad 
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authority  to  prescribe  appropriate  terms 
and  conditions  for  OCS  mining 
activities.  Leases  have  previously  been 
issued  for  salt  and  phosphates. 
Recognizing  the  differences  between  oil 
and  gas  and  other  minerals,  the  OCSLA 
allows  greater  flexibility  in  the 
administration  of  a  program  for  the 
leasing  and  development  of  other  OCS 
minerals. 

States  are  being  encouraged  to 
participate  jointly  in  planning  for  the 
development  of  a  marine  mineral 
program.  Ten  coastal  States  have  been 
and  are  actively  involved  in  joint  State/ 
Federal  task  forces  or  other  coordinating 
mechanisms  that  have  been  developed 
with  the  intent  of  providing  better 
consultation  and  coordination  as  well  as 
effective  opportunities  for 
communication  between  all  parties  and 
to  assure  consideration  of  the  concerns 
of  all  interests. 

The  MMS's  Environmental  Studies 
Program  (ESP)  has  developed  a  wealth 
of  data  and  information  about  the 
marine  environment.  Application  of  this 
and  additional  environmental 
information  will  enable  MMS  to  develop 
and  require  adequate  environmental 
safeguards.  Environmental  impact 
evaluations  and  the  definition  of 
measures  for  effective  mitigation  will  be 
accomplished  by  MMS  in  conjunction 
with  actions  taken  and  approvals  for 
activities  given  under  the  OCSLA. 

These  rules  apply  to  all  minerals  other 
than  oil,  gas,  and  sulphur.  Prior  to  final 
promulgation  of  these  rules,  30  CFR  Part 
251  covered  all  minerals  in  the  OCS. 

This  final  notice  also  revises  §  251.1  to 
limit  the  applicability  of  Part  251  to  oil, 
gas,  and  sulphur.  While  the  activities  to 
be  conducted  under  Parts  251  and  280 
permits  may  be  similar  or  identical,  the 
mineral(s]  involved  determines  which 
rules  apply.  After  the  effective  date  of 
these  rules,  permits  under  Part  251  are 
only  needed  if  the  G&G  exploration  or 
scientific  research  activities  relate  to  oil. 
gas,  or  sulphur.  Any  other  G&G  activity, 
whether  commercial  or  research,  will  be 
governed  by  these  rules.  However,  if  a 
person  wishing  to  conduct  G&G 
activities  is  looking  for  all  minerals 
including  oil,  gas,  and  sulphur,  a  permit 
under  these  rules  is  sufficient.  Two 
separate  permits  are  not  necessary.  The 
rules  at  Part  251  are  currently  being 
reviewed  in  toto,  and  all  references  to 
minerals  other  than  oil,  gas,  and  sulphur 
in  sections  other  than  §  251.1  will  be 
proposed  for  deletion  along  with  any 
other  proposed  changes  to  the  part. 

Section  280.2 

Comment — One  commenter  objected 
to  the  singular  definition  of  an  adjacent 


State.  It  was  pointed  out  that  there  may 
be  more  than  one  adjacent  State. 

Response — ^The  comment  has  been 
accepted.  The  definition  of  adjacent 
State  has  been  revised  to  more 
accurately  reflect  the  concerns  of  an 
adjacent  State  and  that  an  adjacent 
State  could  be  more  than  one  State. 

Comment — ^The  term  “CZMA”  is 
defined  in  proposed  §  280.2  but  is  not 
used  in  the  text  of  the  rules. 

Response — ^The  term  was 
inappropriately  included  in  the  list  of 
definitions  and  is  not  included  in  the 
final  rule. 

Comment — One  commenter  stated 
that  the  definition  of  G&G  data  and 
information  needs  clarification. 
According  to  their  interpretation,  only 
data  that  has  been  documented  by 
location  and  time  can  technically  be 
considered  usable  data  subject  to  these 
regulations. 

Response — Location  and,  to  a  certain 
extent,  time  are  important  parts  of 
physical  measurements.  The  definition 
of  G&G  data  and  information  has  been 
deleted  and  new  definitions  added  for 
“data"  and  “information.” 

Comment — ^There  was  one  comment 
stating  that  the  word  “portions”  should 
be  replaced  by  “materials  constituting 
or  within  the  seabed”  in  the  definition  of 
geological  sample. 

Response — ^The  first  part  of  the 
definition  is  believed  to  be  clear  as 
written.  The  phrase  concerning  the 
location  and  time  has  been  stricken  as 
unnecessary  and  the  phrase  “acquired 
while  conducting  prospecting  or 
scientific  research  activities”  added  to 
make  the  wording  of  the  definition  more 
precise. 

Comment — A  single  comment  was 
received  stating  that  the  word 
“geological”  should  be  stricken  fiom  the 
definition  of  interpreted  geophysical 
information. 

Response — ^The  definition  has  been 
eliminated. 

Comment — A  commenter  found  the 
definition  of  lease  too  ambiguous  and 
stated  that  the  authorization  of  activities 
should  be  clarified  by  stating  which 
specific  mineral  deposits  were  within 
specific  geographic  areas. 

Response — ^The  definition  of  lease  is 
written  to  recognize  the  dual  meaning  of 
the  term  as  commonly  used;  i.e.,  as  the 
contract  document  or  the  property 
covered  by  the  contract.  The  definition 
has  been  reworded  to  more  clearly  state 
those  meanings.  Also,  the  term 
“specific”  has  been  added  before 
“minerals,” 

Comment — A  conunenter  stated  that 
the  inclusion  of  geothermal  resources  in 
the  definition  of  mineral  deposits  was 


too  broad  for  a  reasonable 
interpretation  of  the  OCSLA.  In  their 
opinion,  new  legislation  would  be 
required  before  this  permit  program 
could  be  undertaken. 

Response — New  legislation  is  not 
required.  The  definition  of  mineral 
deposit  has  been  replaced  with  the 
definition  of  minerals  which  refers  to  the 
definition  in  section  2(q)  of  the  OCSLA. 
Section  2(q)  defines  the  term  minerals  to 
include  “*  *  *  oil,  gas,  sulphur, 
geopressured-geothermal  and  associated 
resources,  and  all  other  minerals  which 
are  authorized  by  an  Act  of  Congress  to 
be  produced  from  ‘public  lands’  *  *  *.” 
Tracking  the  language  of  the  OCSIJ\ 
best  serves  the  purpose  of  these 
regulations. 

Comment — Comments  were  received 
from  seven  groups  on  the  definition  of 
OCS.  Five  of  these  asserted  that  the  EEZ 
and  OCS  were  separate  and  legally 
distinct.  They  stated  that  there  is  no 
jiunsdictional  or  at  least  questionable 
authority  for  Federal  Agencies  under  the 
OCSLA  for  the  rules.  They  stated  that 
the  Presidential  Proclamation  on  the 
EEZ  made  reference  to  existing 
jurisdiction,  thereby  implying  no  change 
in  the  status  quo  as  regarding  the 
authority  of  the  DOl  to  regulate  minerals 
in  the  EEZ.  They  stated  that  legislation 
is  required  to  resolve  these  issues.  One 
commenter  wanted  a  more  inclusive 
definition  of  OCS  to  include  Archipelago 
ridges,  island  slopes,  and  terraces  which 
are  not  geologically  related  to  the 
continental  shelf.  Another  commenter 
wanted  to  change  the  definition  of  OCS 
to  include  the  jurisdiction  and  control  of 
the  United  States  under  international 
law  for  purposes  of  the  OCSLA.  This 
would  take  account  of  legal 
developments  since  the  OCSLA  was 
enacted,  including  the  EEZ  Proclamation 
of  March  10. 1983. 

Response — As  previously  stated,  the 
OCS  includes  the  EEZ  and  such 
additional  submerged  lands  off  the 
coasts  of  the  50  States  to  the  seaward 
limit  of  the  continental  shelf.  The 
authority  for  these  regulations  comes 
from  specific  authorization  contained  in 
the  OCSLA:  therefore,  a  definition  of  the 
OCS  which  is  consistent  with  the 
provisions  of  the  OCSLA  is  appropriate 
for  these  regulations.  The  definition  of 
the  OCS  is  not  solely  based  on  the 
geologic  continental  shelf.  Archipelago 
ridges  are  included  in  the  OCS  if  they 
“•  *  *  appertain  to  the  United  States 
and  are  subject  to  its  jurisdiction, 
control,  and  power  of  disposition  *  *  *” 
provided  in  ^e  OCSLA  (43  U.S.C. 
1332(1)). 

Comment — Comments  were  received 
fi'om  three  groups  on  the  definition  of 
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person.  Two  commenlers  were 
concerned  that  the  definition  excluded 
foreigners.  Another  commenter  stated 
that  this  definition  is  much  broader  than 
under  the  oil  and  gas  exploration 
regulations  and,  therefore,  may  require 
foreigners  to  obtain  a  permit. 

Response — ^The  definition  has  been 
revised  so  that  text  parallels  the 
regulations  in  30  CFR  Part  251  which 
prior  to  promulgation  of  these  rules 
covered  all  minerals.  Nonresident  aliens 
are  clearly  excluded  from  the  definition. 
Nonresident  aliens  who  want  to  carry 
out  prospecting  activities  that  are 
subject  to  these  rules  must  incorporate 
in  the  United  States  or  work  through  a 
U.S.  subsidiary. 

Comment — Three  comments  were 
received  from  universities  and  a  Federal 
Agency  on  the  definition  of  prospecting 
activities.  They  were  concerned  that 
scientific  research  would  be  subject  to 
these  regulations.  To  encourage  marine 
scientific  research,  they  would  exclude 
such  research  from  the  regulations. 

Response — ^The  definition  of 
prospecting  relates  to  G&G  activities 
having  a  commercial  purpose;  therefore, 
prospecting  permits  are  required  for 
such  activities  no  matter  who  is 
conducting  the  activities.  Generally 
scientiHc  research  does  not  have  a 
commercial  purpose  and  a  prospecting 
permit  would  not  be  required.  The 
definition  of  G&G  scientific  research 
includes  by  dehnition  a  requirement  that 
the  data  and  information  will  be  made 
available  to  the  public  at  the  earliest 
practicable  time.  If  data  and  information 
are  not  to  be  made  available,  then  the 
activities  are  considered  to  have  a 
commercial  purpose,  and  a  prospecting 
permit  is  required. 

To  meet  the  Secretary’s 
responsibilities  under  the  OCSLA  and 
other  applicable  laws,  G&G  scientific 
research  permits  are  required  where 
explosives  are  proposed  for  use  or 
where  a  test  borehole  will  be  drilled  to  a 
depth  greater  than  300  feet.  The  use  of 
explosives  poses  a  threat  to  OCS 
natural  resources  which  may  be 
unacceptable  where  endangered  species 
or  marine  mammals  may  be  harmed. 
Test  drilling  operations  to  a  depth 
greater  than  300  feet  may  permit  oil  and 
gas  from  a  shallow  accumulation  to 
escape  into  and  pollute  the  sea  or  may 
permit  seawater  to  enter  and  pollute  a 
freshwater  aquifer. 

The  final  rule  excludes  G&G  scientific 
research  from  the  requirement  for  a 
permit  if — 

(1)  The  scientific  research  activities 
will  not  interfere  with  or  endanger 
operations  under  any  lease  or  right-of- 
way  maintained  or  issued  pursuant  to 
the  OCSLA: 


(2)  The  scientific  research  activities 
will  not  be  unduly  harmful  to  aquatic 
life  in  the  area;  result  in  pollution;  create 
hazardous  or  unsafe  conditions; 
unreasonably  interfere  with  the  other 
uses  of  the  area;  or  disturb  any  site, 
structure,  or  object  of  historical  or 
archaeological  significance;  and 

(3)  The  person  conducting  the 
scientific  research  activities  or  operating 
the  vessel  from  which  the  research  is  to 
be  conducted  has  consulted  and 
coordinated  the  activities  with  the  other 
users  of  the  area. 

Any  person  who  is  planning  to 
conduct  G&G  scientific  research 
activities  and  has  questions  as  to 
whether  the  activities  fit  under  the 
criteria  or  who  the  other  users  are  in  an 
area  is  encouraged  to  contact  MMS  for 
assistance  in  determining  whether  the 
planned  activities  qualify. 

If  proposed  activities  cannot  be 
modified  to  meet  the  criteria  cited 
above,  then  such  activities  are  barred  by 
section  11  of  the  OCSLA  and  cannot  be 
permitted  under  any  type  of 
authorization. 

Federal  Agencies  are  excluded  from 
the  requirements  of  these  regulations  as 
provided  for  in  the  OCSLA. 

Comment — One  conunenter  wanted  a 
definition  of  superjacent  waters  added 
so  that  the  scope  and  area  of  the  G&G 
data  would  be  better  defined. 

Response — ^The  definition  of  G&G 
data  has  been  deleted.  The  word 
“superjacent"  has  been  replaced  with 
“overlying”  in  the  definition  of 
geological  sample;  therefore,  a  definition 
of  superjacent  is  unnecessary. 


Comment — Several  parties 
commented  on  provisions  requiring  a 
permit  for  all  seafloor  survey  or 
sampling  activities,  regardless  of  the 
motive  behind  the  activities.  Most 
opined  that  exemptions  should  be  made 
for  certain  categories  (i.e.,  university 
research,  basic  research,  academic 
research  and  surveys,  defense  oriented 
research,  and  marine  scientific 
research).  Three  of  the  commenters 
pointed  out  that  the  imposition  of  such  a 
requirement  for  foreigners  would  be 
inconsistent  with  U.S.  ocean  policy. 

Response — ^The  OCSLA  states  that 
“[A]ny  agency  of  the  United  States  and 
any  person  authorized  by  the  Secretary 
may  conduct  geological  and  geophysical 
explorations  in  the  Outer  Continental 
Shelf,  which  do  not  interfere  with  or 
endanger  actual  operations  under  any 
lease  maintained  or  granted  pursuant  to 
this  Act,  and  which  are  not  unduly 
harmful  to  aquatic  life  in  such 
area  *  *  Whether  "exploration” 
activities  have  a  potential  to  adversely 


impact  the  marine  environment  depends 
upon  the  nature  of  the  activity  and  not 
on  whether  the  activity  is  conducted  to 
gain  data  and  information  in  the  name 
of  research  or  for  a  commercial 
enterprise.  The  MMS  has 
responsibilities  for  the  prevention  of 
undue  harm  to  the  environment  or 
interference  with  other  uses  of  the  OCS. 
The  MMS  has  revised  §  280.3  to  specify 
that  prospecting  permits  are  required  for 
activities  which  are  conducted  for 
commercial  purposes.  Scientific 
research  permits  are  required  if  a 
borehole  is  to  be  drilled  deeper  than  300 
feet  or  explosives  are  to  be  used. 

Permits  are  only  required  for  "persons” 
who  are  defined  to  exclude  foreigners. 

Provision  has  also  been  made  in 
§  280.3  for  oral  approval  by  the  Director 
of  plan  revisions  or  emergency  permit 
applications  to  be  followed  by  written 
confirmation  of  oral  requests  and 
approvals. 


Comment — ^Two  commenters  stated 
that  a  permit  term  of  2  years  is 
somewhat  shorter  than  would  be  needed 
to  properly  evaluate  the  mineral 
potential  of  a  large  section  of  the  OCS. 
Because  of  the  high  cost  of  mobilization 
requirements,  coupled  with  extremes  in 
offshore  weather,  they  suggested  a 
permit  term  of  3  or  4  years.  Another 
commenter  suggested  that  “good  cause” 
for  extending  a  permit  should  be  more 
clearly  defined.  Another  commenter 
stated  that  there  should  be  a  total  time 
limit  that  a  permit  can  remain  in  force. 

Response — Under  the  final  rule,  the 
initial  permit  will  be  for  a  term  of  up  to  3 
years  and  may  be  extended  by  the 
Director  for  up  to  2  additional  years  for 
“good  cause”  (e.g.,  the  amount  of 
additional  activity  to  be  performed,  time 
required  to  obtain  equipment,  or  for 
severe  weather  conditions). 

This  gives  a  longer  permit  term, 
defines  “good  cause,”  and  sets  a  limit  of 
5  years  on  the  time  period  that  a  permit 
can  remain  in  force. 


Comment — Several  commenters 
asserted  that  requiring  applications  60 
days  prior  to  initiation  of  planned 
activities  was  too  short.  It  was 
suggested  that  90  days  would  allow 
more  time  for  Federal,  State,  and  local 
review.  Another  commenter  opined  that 
MMS  should  have  a  deadline  for 
approval  as  the  applicant  has  the  00-day 
timeframe. 

Response — ^The  60-day  timeframe  has 
been  retained.  However,  the  provision  in 
§  280.11(a)  for  applications  to  be  sent  to 
States  has  been  changed  to  provide  that 


Section  280.3 


Section  280.4 


Section  280.5 
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States  will  be  noUned  and  a  copy  of  the 
application  provided  immediately  upon 
following  the  submission  of  an 
application.  Section  280.5(e)  specifies 
that  the  Director  shall  approve, 
disapprove,  or  require  the  applicant  to 
modify  an  application  within  30  days 
after  the  submission  of  the  application 
for  a  permit.  The  MMS  anticipates 
approving  applications  within  the  30- 
day  timeframe.  In  the  event 
circumstances  require  the  preparation  of 
an  environmental  impact  statement 
(EIS),  the  time  for  MMS  action  would  be 
extended  by  the  time  required  to 
prepare  the  assessment,  and  ad)acent 
States  would  be  afforded  an  opportunity 
for  review  and  comment  on  the 
proposed  activities. 

liie  requirement  to  provide  a 
description  and  map  of  the  proposed 
area(s)  in  the  application  has  been 
revised  to  allow  for  submission  of  a 
general  description  at  the  time  of 
application  if  more  detailed  information 
is  not  available  at  that  time.  However, 
more  detailed  location  information  is  to 
be  submitted  prior  to  approval  and 
initiation  of  the  specific  activity. 

Comment — Several  commenters 
stated  that  it  was  unclear  whether  the 
plan  was  part  of  the  application  or  a 
separate  document. 

Response — Section  280.5  has  been 
amended  to  add  paragraphs  (b)(l)(vii) 
and  (d](8]  to  clarify  that  the  prospecting 
and  scientific  research  plans  are  part  of 
the  permit  application. 

Comment — Several  States  were 
concerned  with  the  provision  of 
§  280.5(b)(2)  that  applicants  should 
indicate  which  data  and  information 
they  considered  proprietary.  The 
commenters  stated  that  much  of  the 
application  information  was  necessary 
for  State  review. 

Response — ^The  MMS  believes  it 
necessary  to  protect  proprietary  data 
and  information  from  unauthorized 
disclosure.  Section  280.5(b)(2)  allows  the 
applicant  to  identify  what  it  considers 
proprietary.  It  is  still  the  Director’s 
responsibility  to  determine  what  data 
and  information  will  be  protected  as 
proprietary.  In  addition,  provision  is 
made  under  which  States  can  enter  into 
an  agreement  with  MMS  to  permit 
access  to  proprietary  data  and 
information. 

A  provision  has  been  added  to  allow 
the  Director  to  approve  conversion  of 
permits  issued  under  Part  251  to  permits 
under  these  rules.  Existing  permits 
which  are  converted  would  be  subject  to 
all  requirements  under  these  rules. 

Section  280.6 

Comment — Generally,  the 
commenters  were  supportive  of  the 


requirement  for  a  prospecting  plan. 
However,  several  commenters  stated  it 
should  not  be  required  for  scientific 
research. 

Response — Researchers  are  required 
to  obtain  a  G&G  scientific  research 
permit  if  they  propose  to  drill  a  borehole 
to  a  depth  greater  than  300  feet  or  use 
solid  or  liquid  explosives.  In  those 
cases,  a  plan  is  needed  to  allow  MMS  to 
evaluate  the  proposed  activities  and 
either  approve,  disapprove,  or  require 
modification  of  the  application.  Section 
280.6(c)  was  added  to  provide  a  means 
of  applying  for  a  permit  when  all 
required  information  is  not  available 
(e.g.,  when  a  ship  of  opportunity  will  be 
used).  Researchers  whose  activities 
qualify  under  §  280.3(c)  are  not  required 
to  get  a  permit  or  submit  a  plan. 

Com/ne/Jf-r— Several  commenters 
suggested  that  the  prospecting  plan 
include  baseline  environmental 
information  to  characterize  marine 
environmental  conditions  and  biological 
resources.  They  asserted  that 
environmental  monitoring  would  be 
meaningless  without  such  information. 

Response — ^The  MMS’s  ESP  has 
developed  considerable  data  and 
information  concerning  the  marine 
environment  which  are  transferable 
directly  to  evaluation  of  potential 
impacts  of  G&G  prospecting  and 
scientific  research  activities  on  the 
marine  environment.  Under  §  280.6(a)(6) 
of  the  final  rule,  a  description  of  the 
anticipated  environmental 
consequences  of  each  activity  is 
required;  (a)(7)  calls  for  mitigation 
measures  to  o^set  environmental 
impacts  and  (a)(8)  requires  submission 
of  a  monitoring  plan  for  approval.  The 
MMS  anticipates  that  baseline 
information  will  be  submitted  as  the 
foundation  for  the  information  required 
in  paragraphs  (a)  (6),  (7),  and  (8).  To  the 
extent  that  adequate  background 
information  is  not  submitted  with  the 
plan,  MMS  can  request  that  such 
information  be  provided  to  assist  it  in 
evaluating  the  plan. 

Comment — ^Two  commenters 
requested  inclusion  of  information  about 
the  probable  port  of  operations  and 
onshore  support  facilities.  It  was  also 
suggested  that  coastal  zone  management 
(CZM)  concurrence  be  required  for 
permits. 

Response — It  is  expected  that  the 
name  and  location  of  the  expected  port 
of  operation,  if  any,  will  be  included  in 
the  application  for  approval  of  a  permit 
and  in  a  plan.  It  is  not  expected  that 
information  concerning  onshore  support 
facilities  will  be  needed  because  the 
permitted  activities  are  not  expected  to 
generate  a  significant  level  of  onshore 
support  activity.  To  the  extent  that  other 


Federal,  State,  or  local  governmental 
approvals  are  needed  for  related 
onshore  activities,  the  information 
should  be  provided  relative  to  that 
approval.  The  suggestion  that  CZM 
concurrence  be  required  for  permits  was 
not  adopted. 

Comment — A  number  of  commenters 
were  concerned  about  multiple-use 
conflicts  and  stated  that  they  should  be 
addressed  in  the  plan. 

Response — Section  280.6(a)(10)  of  the 
final  rule  requires  the  submission  of  a 
description  of  potential  conflicts  with 
other  users.  In  addition,  one  of  the 
requirements  for  researchers  under 
§  280.3(c)  is  for  consultation  and 
coordination  with  other  users  to  avoid 
or  minimize  conflicts. 

Comment — One  commenter  requested 
inclusion  of  the  anticipated  volume  and 
type  of  liquid  and  solid  wastes  and 
proposed  disposal  means. 

Response — A  phrase  has  been  added 
to  §  280.6(a)(3)  that  equipment 
descriptions  shall  emphasize  safety  and 
pollution-prevention  features.  It  should 
also  be  noted  that  permits  for  discharges 
into  the  ocean  or  ocean  dumping  are 
regulated  by  other  Agencies  such  as  the 
Environmental  Protection  Agency  (EPA). 

Comment — A  commenter  suggested 
that  the  plan  require  inclusion  of  any 
known  reefs  in  the  area. 

Response — It  is  expected  that  known 
reefs  will  be  identified  as  part  of  the 
description  of  the  location(s)  and 
activify(s)  to  be  conducted  as  well  as 
the  description  of  anticipated 
environmental  consequences  of  the 
activities  the  applicant  proposes. 

Comment — One  commenter  said  that 
§  280.6  should  provide  for  copies  of  the 
plan  to  be  given  to  adjacent  States. 

Response — Section  280.11(a)  of  the 
final  rule  provides  that  a  copy  of  the 
application  and  plan  be  given  to 
adjacent  States  as  notification  of 
proposed  activities.  Thus,  inclusion  of 
this  provision  in  §  280.6  is  unnecessary. 

Section  280.7 

Comment — Several  commenters 
suggested  that  the  introductory  phrase 
in  §  280.7(a)  was  improperly  worded  by 
having  the  word  "unreasonably”  apply 
to  all  categories  listed  below.  It  was  also 
recommended  that  some  criteria  be 
provided  for  determining  what  is 
reasonable  or  unreasonable. 

Response — ^The  section  has  been 
rewritten  to  clarify  that  persons 
conducting  activities  under  this  rule 
should  not  create  conditions  that  pose 
an  unreasonable  risk  of  the  listed 
occurrences^  The  reasonableness  relates 
to  the  risk  and  not  the  listed 
occurrences.  Because  of  this 
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clarification,  criteria  are  not  needed  for 
determining  the  reasonableness  of  the 
listed  occurrences. 

Comment — A  commenter  suggested 
that  a  mechanism  or  procedure  was 
necessary  to  handle  the  situation  where 
oil  and  gas  and  other  minerals  existed  in 
the  same  area. 

Response — Section  280.7  requires  that 
activities  authorized  under  this  part  not 
interfere  with  or  endanger  operations 
pursuant  to  existing  leases  or  permits. 

Comment — Some  commenters  wanted 
a  permittee  to  notify  MMS  of  any 
archaeological  resources  in  addition  to 
not  disturbing  them  (§  280.7(a)(4)). 

Response — Identification  of  any 
known  archaeological  resources  is 
already  required  as  part  of  a  plan  in 
§  280.6(a)(9).  The  final  report  under 
§  280.8(a)(4)  also  requires  a  summary  of 
effects  of  activities  on  archaeological 
resources.  Any  previously  unknown 
archaeological  resources  should  be 
identified  in  the  final  report. 

Comment — Several  commenters 
agreed  with  the  concept  of  multiple  use 
but  pointed  out  the  potential  for 
interference  with  military  operations. 

Response — ^The  MMS  recognizes  the 
potential  for  prospecting  or  scientific 
research  activities  to  interfere  with 
military  activities  in  some  areas  of  the 
OCS.  The  MMS  currently  coordinates  its 
oil  and  gas  activities  with  the 
Department  of  Defense  (DOD)  pursuant 
to  the  Memorandiun  of  Agreement 
(MOA),  dated  July  20, 1983.  The  MOA 
covers  all  minerals;  therefore,  DOD  is 
also  expected  to  be  involved  with 
planning  and  coordinating  the  MMS's 
activities  with  respect  to  OCS  minerals 
other  than  oil,  gas,  and  sulphur.  As  a 
result  of  military  use,  some  areas  of  the 
OCS  are  completely  off  limits;  others  are 
restricted  as  to  types  and  timing  of 
activities;  and  still  others  are  subject  to 
temporary  short-term  abandonment, 
such  as  when  rocket  launches  occur  at 
Vandenberg  Air  Force  Base,  California. 
The  MMS  interface  with  the  military  has 
been  successful  and  will  continue. 

Comment — Several  States  requested 
participation  as  observers  along  with 
MMS  fjider  §  280.7(b).  Other  States 
requested  that  they  be  allowed  to 
inspect  activities  and  possibly  contract 
with  MMS  to  carry  out  the  Federal 
inspection  responsibility. 

Response — ^The  level  of  participation 
by  adjacent  States  will  vary.  It  is 
anticipated  that  the  level  of 
participation  for  a  specific  adjacent 
State  will  be  dictated  by  the  degree  to 
which  the  Governor  of  that  State  wants 
to  participate,  and  mutually  acceptable 
conditions  can  be  established.  While  the 
final  rule  does  not  discuss  contracting 
with  States,  cooperative  agreements  are 


permissible  under  Federal  law  and  can 
be  considered  on  a  case-by-case  basis. 

Comment — Some  States  requested 
that  States  see  all  substantial  changes  to 
plans  required  under  §  280.7(c).  They 
also  requested  a  definition  of  a 
substantial  change  and  that  any  such 
changed  plan  go  through  the  same 
review  as  a  new  plan. 

Response— Substantial  changes  to 
approved  permits  and  plans  will  be 
treated  in  the  same  manner  as  a  new 
application.  What  constitutes  a 
substantial  change  will  vary  with  the 
circumstances  and,  therefore,  cannot  be 
specifically  defined.  A  permittee  is 
required  to  conduct  activities  in 
accordance  with  the  approved  plan. 
Therefore,  any  substantive  change  from 
the  approved  plan  needs  MMS  approval 
before  the  change  is  made.  The  level  of 
review  depends  on  the  nature  of  the 
proposed  change  and  its  potential  for 
adverse  effects.  Copies  of  applications 
for  permission  to  change  approved  plans 
will  be  forwarded  to  adjacent  States 
immediately  upon  their  submission  to 
MMS. 

Section  280.8 

Comment — A  commenter  took 
exception  to  the  statement  in  the 
preamble  to  the  proposed  rule 
concerning  the  frequency  of  reporting.  It 
was  asserted  that  in  addition  to  whale 
migration,  there  were  many  other 
unusual  circumstances,  particularly  off 
Alaska,  that  would  require  more 
frequent  reporting. 

Response — ^The  MMS  recognizes  that 
there  are  other  situations  where 
reporting  more  frequently  than  quarterly 
should  be  required.  Whale  migration  in 
the  Beaufort  Sea  was  only  cited  as  an 
example  of  such  a  situation. 

Comment — A  commenter  questioned 
the  requirement  to  submit  final  reports 
outside  of  the  normal  timeframe  if  a  sale 
was  scheduled  to  be  held  within  60 
days.  The  commenter  did  not  consider 
60  days  adequate  to  assess  data  and 
information  for  holding  a  sale.  The 
information  in  the  final  report  should  be 
necessary  prior  to  consideration  of  a 
sale. 

Response — It  is  not  anticipated  that 
the  60-day  requirement  will  be  utilized 
very  often.  The  majority  of  data  and 
information  concerning  an  area  will 
have  been  gathered  and  analyzed  in 
order  to  decide  whether  to  schedule  a 
lease  offering.  However,  some 
permittees  do  gather  “last  minute”  data 
for  use  in  preparing  their  bids  on  tracks 
offered  for  lease.  The  MMS  also  needs 
to  have  those  data. 

Comment — A  commenter  questioned 
how  MMS  could  ensure  the  accuracy 
and  impartiality  of  the  environmental 


effects  information  contained  in  the 
reports  required  under  §  280.8. 

Response-^Under  §  280.7,  the 
permittee  is  required  to  allow  the 
Director  to  be  present  on  any  cruise.  It  is 
expected  that  an  MMS  official  will  be 
present  on  selected  cruises.  The  MMS 
reports  from  the  cruises,  the  reports  of 
other  permittees  or  lessees  in  the  area, 
and  the  environmental  information 
available  to  MMS  through  the  ESP  and 
other  studies  will  provide  MMS  with 
enough  data  and  information  to  evaluate 
the  accuracy  and  impartiality  of  reports. 

Comment — A  number  of  States 
requested  that  adjacent  States  routinely 
receive  copies  of  reports. 

Response — Adjacent  States  can  make 
arrangements  with  the  appropriate  OCS 
Regional  Director  to  receive  copies  of 
reports,  subject  to  the  requirements  to 
protect  confidentiality  under  §  280.13. 

Section  280.9 

Comment — Some  States  requested 
that  they  have  access  to  samples 
acquired  by  permittees. 

Response — Section  280.13  has  been 
amended  to  specifically  include  samples 
as  part  of  the  material  available  for 
inspection  by  States,  subject  to  the 
requirement  to  protect  confidentiality 
under  §  280.13. 

Comment — Several  States  suggested 
that  States  be  able  to  archive  any 
samples  or  data  that  permittees  intend 
to  discard  after  the  retention  period  is 
over. 

Response — States  are  free  to  negotiate 
with  permittees  regarding  access  to 
samples  and  data  which  the  permittee 
intends  to  discard.  After  the  time 
prescribed  in  §  280.9  for  retaining  data, 
information,  and  samples  expires,  MMS 
has  no  further  control  over  what  a 
permittee  does  with  the  material.  The 
MMS  has  no  objection  to  a  transfer  of 
materials  to  an  adjacent  State. 

Comment — It  was  commented  that 
records  should  not  simply  be  kept  but 
should  be  submitted  to  MMS  in  their 
entirety. 

Response — ^The  MMS  does  not  want, 
need,  or  desire  to  bear  the  continuing 
costs  for  warehousing  all  the  data, 
information,  and  samples  obtained 
under  every  permit.  TTie  purpose  of  the 
retention  periods  in  §  280.9  is  to  allow 
MMS  to  inspect  data,  information,  and 
samples  and  decide  which,  if  any,  MMS 
desires  to  obtain.  It  would  be 
unnecessarily  costly  and 
administratively  burdensome  to  have  to 
reproduce  and  ship  these  materials. 
Therefore,  MMS  has  concluded  that  it  is 
less  burdensome  to  the  permittee  and 
MMS,  and  just  as  effective,  to  require 
retention  of  records  for  a  period  of  time 
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to  allow  MMS  the  opportunity  for 
inspection  and  selection  as  needed. 

Comment — Several  conunenters 
questioned  the  absence  of  provisions  for 
reimbursement  for  providing  data, 
information,  or  samples  under  these 
rules.  They  pointed  out  that 
reimbursement  is  provided  for  under  30 
CFR  Part  251. 

Response — Reimbursement  for 
providing  data,  information,  or  samples 
was  intentionally  omitted  from  this  rule. 
Section  280.9  does  not  require  the 
submission  of  data,  information,  or 
samples  to  MMS  for  retention.  Under 
this  rule,  the  permittee  must  keep  the 
samples,  data,  and  information  for  a 
specified  period  of  time.  During  that 
time,  the  Director  is  authorized  to 
inspect  and  cut  samples  or  copy  data 
and  information.  The  permittee  is  not 
required  to  submit  copies.  It  is  the 
Government’s  responsibility  to  cut  the 
samples  or  copy  the  information.  It  is 
also  the  Government’s  choice  to  do  so 
itself  or  pay  to  have  it  done  either  by  the 
permittee  or  a  third  party. 

Section  280.10 

Comment — It  was  questioned  whether 
the  regulations  meet  Uie  needs  and 
concerns  of  environmental  interests. 

Response — ^The  OCS  minerals  mining 
program  has  been  designed  to  provide  a 
framework  for  comprehensive 
enviroiunental  protection  during  G&G 
prospecting  and  scientific  research 
activities  and  postlease  operations 
through  requirements  for  site-specific 
and  commodity-specific  evaluations  and 
lease  stipulations  which  include 
appropriate  mitigation  measures. 
Protection  of  the  environment  will  be  a 
high  priority  at  every  stage  of  the 
process  starting  with  the  review  of 
permit  applications  and  plans  under  this 
rule  through  leasing  and  postlease 
operations. 

Comment — A.  commenter  remarked 
that  the  OCSIA  does  not  provide 
environmental  guidelines  for  marine 
mining. 

Response — Guidelines  for  protecting 
the  environment  come  from  a  wide 
variety  of  other  laws  such  as  the  NEPA, 
Endangered  Species  Act,  Marine 
Mammal  Protection  Act,  National 
Historic  Preservation  Act,  and  Clean 
Water  Act,  as  well  as  the  authorities 
and  guidance  found  in  OCSLA.  Although 
some  sections  of  the  OCSLA  are  oil  and 
gas  specific,  provisions  of  other  sections 
are  applicable  to  all  minerals  in  the 
OCS.  These  provisions  require  that 
activities  be  conducted  in  a  safe  manner 
to  prevent  or  minimize  the  likelihood  of 
occurrences  which  may  cause  damage 
to  the  environment.  They  also  permit 
cancellation  or  suspension  if  there  is  a 


threat  of  serious,  irreparable,  or 
immediate  harm  to  the  marine,  coastal, 
or  human  environment.  The  absence  of 
specific  guidelines  provides  flexibility  to 
develop  a  framework  for  environmental 
protection  tailored  to  the  specific 
commodity  and  location  in  the  OCS. 

Comment — Several  commenters 
questioned  MMS’s  approach  in 
conducting  environmental  analyses.  One 
commenter  stated  that  the  intent  to 
prepare  a  first  lease-sale  EIS  per 
commodity  is  inadequate.  The 
commenters  suggested  that  NEPA  needs 
should  be  looked  at  on  a  case-by-case 
basis. 

Response — ^The  MMS  is  taking  the 
case-by-case  approach.  The  specific 
requirements  contained  in  the  NEPA 
and  Coimcil  on  Environmental  Quality 
regulations  (40  CFR  Parts  1500-1508) 
dictate  that  environmental  impacts  be 
addressed  on  a  case-by-case  basis.  An 
EIS  is  anticipated  for  the  first  lease  sale 
of  minerals  other  than  oil,  gas,  and 
sulphur  (e.g.,  placers,  phosphates,  and 
heavy  minerals)  in  areas  where 
leaseable  targets  are  identified. 
Additionally,  the  potential 
environmental  impacts  of  all  actions 
authorized  under  the  OCSLA  will  be 
evaluated  diuing  MMS’s  decisionmaking 
process  pursuant  to  the  requirements  of 
NEPA  and  other  Federal  statutes  and 
governing  regulations. 

Comment — Several  commenters 
stated  that  the  rules  were  inadequate  to 
protect  the  environment  and  mitigate 
impacts.  They  were  especially 
concerned  that  activities  should  be 
excluded  in  high-value  habitats. 

Response — ^The  MMS  does  not  share 
that  view.  It  is  MMS’s  responsibility  to 
evaluate  OCS  development  proposals 
and  associated  environmental  concerns. 
Through  that  evaluation  process,  certain 
areas  of  the  OCS  may  be  found  to  be  of 
sucb  exceptional  natural  resource  value 
that  the  advantages  of  maintaining  those 
values  outweigh  the  advantages  of 
leasing  the  area.  In  other  areas,  limited 
mineral-related  activity  may  be  allowed 
subject  to  strict  stipulations  designed  to 
avoid  or  minimize  harm  to  the 
environment.  In  every  area,  the  potential 
impacts  will  be  evaluated,  and  mineral- 
related  activities  will  be  authorized  only 
when  operations  can  be  safely 
accomplished  without  unacceptable 
environmental  effects  using  the  best 
available  and  safest  technologies  as 
required  by  section  21(b)  of  the  OCSLA. 

Comment — ^Two  commenters 
recommended  that  MMS  prepare  a 
programmatic  EIS  and  an  EIS  or  EA  for 
the  regulations. 

Response — ^The  MMS  recognizes  the 
potential  for  environmental  impacts  of 
OCS  minerals  activities.  The  MMS  has 


prepared  a  report,  “Environmental 
Effects  Overview:  Marine  Mining  in  the 
Outer  Continental  Shelf’  (OCS  Report 
No.  87-0035),  to  provide  the  public  with 
an  early  overview  of  the  likely  activities 
and  potential  impacts  on  the 
environment  resulting  from  OCS  mineral 
activities.  Detailed  coverage  of  potential 
environmental  issues  is  not  practicable 
now  since  many  uncertainties  remain  at 
this  early  stage  with  respect  to  the 
nature,  magnitude,  location,  and  rate  of 
future  mining.  However,  sufficient 
environmental  safeguards  have  been 
included  in  this  rule  to  ensure  that 
environmental  evaluations  will  be 
conducted  prior  to  issuance  of  a  permit. 

Comment — One  party  recommended 
that  environmental  baseline  data  be 
required  for  permits  on  a  case-by-case 
basis. 

Response — ^The  environmental  data 
and  information  needed  for  a  permit 
application  and  proposed  plan  will  be 
required  on  a  case-by-case  basis.  Much 
baseline  data  has  been,  and  continues  to 
be,  developed  by  MMS’s  ESP.  It  is 
expected  that  OCS  mineral  activities 
will  be  similar  in  character  to  onshore 
mineral  activities  in  the  sense  that 
enormous  areas  will  be  looked  at  for 
each  discovery  that  is  made  and  that  not 
all  discovered  deposits  will  be 
developed  for  production.  Additional 
environmental  studies  are  expected  to 
be  conducted  in  those  areas  where  data 
and  information  are  sparse  or  the 
potential  for  adverse  impact  is  great. 
Nonimpacting  activities,  such  as 
acoustic  subbottom  profiling  over  vast 
areas,  will  not  be  subject  to  the  same 
environmental  evaluation  requirements 
that  are  required  of  activities  such  as 
dredging  tons  of  seabed  material  for 
testing.  The  review  and  evaluation  of  a 
plan  to  dredge  tons  of  seabed  material 
will  likely  include  the  development  of  an 
EA  which  could  reveal  the  need  for 
additional  environmental  baseline  data. 
In  that  situation,  the  collection  of  data 
could  be  required  of  the  permittee  as 
part  of  its  environmental  monitoring 
plan  §  280.6(a)(8). 

Comment — h  commenter  suggested 
that  biological  surveys  are  needed  if 
surface  disruption  is  proposed. 

Response — Where  prospecting  or 
scientific  research  is  expected  to  cause 
significant  surface  disruption,  biological 
surveys  may  be  required. 

Comment — One  commenter  drew  a 
parallel  to  the  requirements  of  the 
DSHMRA,  which  calls  for  an  EIS  for 
each  exploration  license  and  each 
commercial  recovery  permit,  and 
recommended  that  MMS  prepare  an  EIS 
for  each  permit. 
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Response — ^The  DSHMRA  does  not 
require  an  EIS  or  a  permit  for  activities 
similar  to  those  conducted  pursuant  to 
this  rule.  Citizens  of  the  United  States 
are  free  to  prospect  for  manganese 
nodules  beyond  the  limits  of  national 
jurisdiction  virtually  anywhere  in  the 
world  without  evaluating  the  impact  of 
their  activities  on  the  environment  or 
obtaining  a  permit  or  license.  When 
activity  begins  to  concentrate  in  a 
specific  area,  an  application  for  an 
exploration  license  is  required.  The 
review  and  approval  or  disapproval  of 
the  application  for  an  exploration 
license  must  comply  with  the 
requirements  of  NEPA. 

Comment — A.  commenter  suggested 
that  activity  should  be  allowed  only 
where  production  is  imminent  and  defer 
activity  elsewhere. 

Response — A  mineral  deposit  must  be 
discovered  and  delineated  before 
decision  regarding  production  can  be 
considered.  Thus,  there  must  be  a  way 
for  industry  and  Government  to  obtain 
the  data  and  information  on  which  to 
determine  interest  and  potential  for 
discovery.  Prospecting  is  one  such 
mechanism.  The  MMS  intends  to  offer 
areas  for  leasing  based  on  indications  of 
industry  interest,  potential  for  discovery 
and  ultimate  recovery  of  minerals,  and 
consideration  of  environmental 
consequences.  Prospecting  permits 
allow  industry  to  do  a  limited  level  of 
work  to  find  areas  of  promise.  Based  on 
data  and  information  obtained  through 
prospecting  and  other  available 
information,  including  environmental 
data,  MMS  may  offer  likely  areas  for 
lease  or  withhold  environmentally 
sensitive  areas  from  leasing. 

Comment — Another  commenter  drew 
a  parallel  to  the  requirements  of  the 
DSHMRA  which  calls  for  NOAA  to 
continue  research  into  the  effects  of 
mining  deep  seabed  manganese  nodules 
by  recommending  that  MMS  implement 
a  similar  program  for  OCS  marine 
mining. 

Response — ^The  NOAA  program  is 
directed  toward  identifying 
environmental  effects  associated  with 
the  future  use  of  one  technology, 
hydraulic  mining,  involving  one  mineral 
commodity,  manganese  nodules.  Even 
though  DSHMRA  covers  all  deep-sea 
areas  outside  the  limits  of  U.S. 
jurisdiction,  NOAA’s  research  has  been 
focused  on  the  environmental 
characteristics  of  a  single  area.  The 
MMS  OCS  minerals  program  is  much 
more  comprehensive.  The  OCS  Report 
87-0035  describes  14  types  of  mining 
systems  which  could  be  utilized  in  10 
types  of  mineral  deposits  in  a  variety  of 
marine  environmental  settings 
throughout  the  entire  OCS. 


Combinations  of  technology,  deposit 
type,  and  environmental  setting  could  be 
endless,  and  some  hypothetical 
combinations  may  never  be 
encountered.  This  raises  questions 
whether  a  meaningful  assessment  of  all 
potential  aspects  of  OCS  minerals 
mining  could  be  conducted  at  this  time. 
Efiorts  to  conduct  such  an  assessment 
would  consume  resources  that  should  be 
focused  on  relevant  combinations  as 
they  emerge  and/or  are  proposed  for 
use. 

Additional  independent  assessments 
of  expected  effects  of  OCS  mining  were 
made  available  in  an  analysis  by  the 
Office  of  Technology  Assessment 
(OTA).  The  OTA  1987  report,  “Marine 
Minerals:  Exploring  the  Nation’s  New 
Ocean  Frontier,”  concluded  that  surface 
and  midwater  effects  should  be  minimal 
if  appropriate  precautions  are  taken. 
Effects  on  bottom  organisms  were 
judged  in  the  OTA  report  to  be  the  most 
pronounced.  Extinctions,  which  are  the 
severest  form  of  impact,  sublethal 
effects,  and  recovery  rate  were  deemed 
to  need  continued  study.  The  report 
indicated  that  these  needs  were 
particularly  strong  in  the  deep  sea 
where  the  environments  and  identities 
of  the  organisms  and  their  life  histories 
are  generally  unknown. 

The  NOAA-sponsored  research 
already  directed  at  the  deep  sea  is 
expected  to  be  at  least  partially 
transferable  to  the  deeper  portions  of 
the  OCS.  In  addition,  the  environmental 
baseline  data  acquired  on  much  of  the 
OCS  under  MMS’s  ESP  are  applicable  to 
OCS  mining  activities. 

The  MMS  believes  that  the  efforts  of 
its  ESP  can  be  focused  on  new  issues  as 
they  are  identified  during  the  course  of 
evaluating  a  discovery,  and  the  mining 
practices  and  technology  that  would  be 
used  to  bring  OCS  mineral  deposits  into 
production. 

Comment — Several  commenters 
disagreed  with  the  statement  in  the 
preamble  to  the  proposed  rule  that 
offshore  mining  could  be  advantageous 
over  onshore  mining  because  of  costs 
arising  from  strong  environmental 
constraints  onshore.  These  commenters 
asserted  that  MMS  showed  a  lack  of 
sensitivity  to  the  environmental 
vulnerability  of  offshore  areas. 

Response — ^The  statement  was 
misinterpreted.  The  MMS  is  not 
insensitive  to  the  vulnerability  of 
offshore  environments.  The  MMS  is  fully 
aware  of  its  responsibility  to  protect  the 
environment  and  of  the  special 
environmental  values  of  marine  and 
near-shore  areas.  The  statement  was 
meant  to  point  out  that,  under  certain 
circumstances  for  certain  commodities, 
the  specific  economic  consideration  and 


the  costs  of  mitigation  and 
environmental  compliance  could 
balance  in  favor  of  the  development  of 
an  OCS  mineral  deposit  over  a  similar 
onshore  mineral  deposit. 

Comment — Several  commenters 
remarked  that  the  regulations  should 
indicate  that  the  National  Pollution 
Discharge  Elimination  System  (NPDES) 
is  applicable  to  discharges  from  vessels. 

Response — ^The  fact  that  NPDES 
permits  are  applicable  to  discharges 
from  vessels  does  not  make  it  necessary 
or  appropriate  to  include  references  in 
this  ride  to  the  NPDES  permit  or  other 
requirements  of  any  Federal  Agencies 
other  than  MMS  which  are  applicable  to 
OCS  activities  governed  by  this  rule.  It 
is  the  permittee’s  responsibility  to  be 
aware  of  and  to  obtain  all  the  necessary 
approvals  and  permits  for  operations  in 
the  OCS. 

Comment — Commenters  stated  that 
the  rules  are  not  specific  enough  in  only 
requiring  monitoring  when  the  potential 
for  impacts  has  been  identified. 

Response — Under  this  rule,  the  need 
for  monitoring  will  be  based  on  the 
amount  of  data  and  information 
available  for  the  specific  area,  the 
sensitivity  of  the  environment  to  the 
activities  being  proposed,  and  the 
technology  to  be  used. 

Comment — Several  commenters 
disagreed  with  the  listing  in  proposed 
§  280.10  as  to  which  activities  did  or  did 
not  have  the  potential  for  significant 
impact.  Some  commenters  suggested 
that  it  gave  the  Secretary  too  much 
discretion  as  to  when  to  do  an  EA. 
Numerous  commenters  questioned  the 
levels  of  activity  used  as  thresholds  for 
EA’s  in  proposed  §  280.10(b). 

Response — Under  this  rule,  each 
proposed  activity  and  its  potential  for 
adverse  impacts  on  the  environment  will 
be  evaluated  on  a  case-by-case  basis. 
Section  280.10  has  been  rewritten  to 
include  activities  which  normally 
receive  a  categorical  exclusion  review  to 
determine  if  a  more  detailed 
environmental  analysis  is  required. 

Comment — Several  commenters  made 
specific  requests  that  certain  activities 
trigger  the  preparation  of  an  EA. 
Multiple-use  conflicts  and  nonexplosive 
seismic  work  during  intensive 
commercial  fishing  seasons  were  two  of 
the  specifically  recommended  triggers. 

Response — As  previously  indicated, 
each  proposed  activity  and  its  potential 
for  impacting  the  environment  will  be 
evaluated  on  a  case-by-case  basis. 
Potential  conflict  with  other  uses  of  the 
area  is  one  of  the  factors  that  will  be 
considered  during  the  evaluation  of 
environmental  impacts. 
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Comment — Several  commenters 
objected  to  the  inclusion  of  proposed 
§  280.10(a)(ll)  that  gave  the  Secretary 
the  ability  to  add  to  the  list  of  activities 
that  pose  little  or  no  environmental 
effect. 

Response — ^The  list  of  activities 
contained  in  §  280.10  includes  activities 
which  will  be  subject  to  a  categorical 
exclusion  review.  The  potential  of  each 
activity  for  adverse  effect  will  be 
evaluated  on  a  case-by-case  basis. 

Comment — A  number  of  States 
suggested  that  research  activities  be 
treated  differently  from  prospecting  for 
purposes  of  findings  of  no  significant 
impact  under  §  280.10. 

Response — Section  §  280.10  has  been 
rewritten  to  include  a  listing  of  activities 
which  will  normally  receive  a 
categorical  exclusion  review  to 
determine  if  a  more  detailed 
environmental  analysis  is  required.  The 
need  for  any  environmental  evaluation 
will  depend  on  the  nature  of  the 
activities  to  be  conducted  and  not  the 
purpose  for  those  activities.  The  impact 
of  a  specific  activity  on  the  environment 
is  the  same  no  matter  who  conducts  the 
activity  or  for  what  purpose  the  activity 
is  conducted. 

Comment — One  commenter  requested 
an  explanation  of  the  type  of  water  and 
biotic  sampling  envisioned  in  proposed 
§  280.10(a)(4). 

Response — ^The  types  of  sampling 
envisioned  in  §  280.10(d)  (proposed 
§  280.10(a)(4))  are  those  typically 
conducted  by  oceanographers.  Water 
samples  are  commonly  taken  by  means 
of  clusters  of  bottles  (e.g.,  rosettes  of  30- 
liter  Niskin  bottles)  arranged  so  that 
each  bottle  samples  the  water  at  a 
different  depth.  The  water  is  examined 
for  nutrients,  suspended  particulate 
matter,  and  other  constituents.  Biotic 
sampling  commonly  involves  a  0.25  m  ^ 
box-corer  which  is  designed  to  recover 
all  of  the  benthic  fauna  in  a  small 
portion  of  the  seafloor  for  subsequent 
analysis.  Sampling  techniques  such  as 
these  are  described  in  standard 
oceanographic  references. 

Section  280.11 

Comment — Nine  commenters 
objected,  in  general,  to  what  they  saw 
as  too  limited  a  role  for  States  under  the 
proposed  rules.  Several  commenters 
traced  their  objections  to  inadequacies 
in  the  OCSLA. 

Response — States  are  permitted  and 
encouraged  to  participate  fully  in  this 
program  pursuant  to  these  regulations 
and  the  OCSLA.  Additional  mechanisms 
have  been  established  for  consultation 
and  coordination  of  activities  with 
adjacent  States.  Consultation  and 
coordination  with  States  concerning 


prospecting  for  OCS  minerals  other  than 
oil,  gas,  and  sulphur  have  primarily  been 
accomplished  through  joint  State/ 

Federal  task  forces  established  by  MMS 
and  the  Governors  of  adjacent  States.  A 
cooperative  arrangement  with  Alaska 
and  five  such  task  forces  are  actively 
involved  in  the  program  at  this  time.  It 
should  be  noted  that  under  DSHMRA 
and  legislation  presently  under 
consideration  by  the  Congress,  States 
have  no  role  during  the  prospecting 
phase.  The  DSHMRA  has  no  provision 
for  a  permit  or  an  evaluation  of  the 
environmental  impacts  of  activities 
governed  by  this  rule  and  OCSLA. 

Under  DSHMRA,  citizens  of  the  United 
States  are  free  to  conduct  prospecting 
activities  without  evaluating  the  impact 
of  their  activities  on  the  environment  or 
obtaining  a  permit  or  license. 

Comment — One  commenter 
recommended  the  need  for  a  more 
efficient  State/Federal  consultation 
process  than  proposed,  including  joint 
management  of  deposits  straddling  the 
State/Federal  boundary.  Another 
commenter  suggested  establishment  of  a 
buffer  zone  to  allow  work  begun  by  a 
State  in  State  waters  to  continue  into 
Federal  waters  without  a  permit  in  order 
to  best  imderstand  the  deposit  being 
evaluated.  Also,  a  commenter  suggested 
that  at  a  minimum.  States  should  not  be 
required  to  do  an  EA  unless  it  is 
required  under  their  own  rules. 

Response — ^To  address  management 
of  a  mineral  deposit  which  straddles  the 
boundary  between  Federal  and  State 
jurisdiction,  the  DOl  expects  to  develop 
agreements  with  the  adjacent  State 
when  joint  management  is  necessary  or 
desirable.  These  agreements  would 
assure  coordination  and  cooperation 
between  MMS,  agencies  of  the  adjacent 
State,  and  State  and  Federal  lessees  in 
order  to  maximize  efficiency,  reduce 
regulatory  burden,  and  obtain  the  most 
equitable  return  to  all  parties.  When  a 
mineral  deposit  straddles  the  State/ 
Federal  boundary,  the  lessees  of 
adjoining  Federal  and  State  leases 
typically  will  negotiate  an  agreement  to 
cover  such  actions  as  applying  for  a 
mining  unit  that  embraces  Federal  and 
State  leases.  The  idea  of  a  buffer  zone, 
where  Federal  permits  or  other 
authorizations  and  environmental 
documentation  are  not  required,  was  not 
adopted.  The  location  of  the 
jurisdictional  boundary  with  respect  to  a 
mining  activity  will  not  alter  the 
environmental  consequences  of  that 
activity.  A  lessee  or  permittee  of  a  State 
may  apply  for  a  permit  under  this  rule  or 
ask  MMS  to  offer  the  lands  for  lease. 
States  conducting  scientiHc  research  in 
the  OCS  are  subject  to  the  same 
requirements  as  other  researchers  and 


will  need  to  get  a  permit  or  self-certify, 
as  appropriate.  Activities  to  be 
conducted  in  Federal  waters  will  be 
subject  to  the  appropriate  level  of 
environmental  analysis  and 
documentation. 

Comment — Seven  commenters  opined 
that  permits  should  be  subject  to 
consistency  concurrence  under  the 
CZMA. 

Response — ^The  extent  to  which 
activities  allowed  under  prospecting 
permits  are  subject  to  consistency 
review  is  determined  by  the  CZMA. 

This  rule  does  not  need  to  address  that 
issue. 

Comment — Several  comments  were 
received  as  to  the  specifics  of  §  280.11. 
Numerous  commenters  objected  to  the 
30-day  notiHcation  in  §  280.11(a)  to  a 
Governor  of  an  adjacent  State  of  the 
application  for  a  permit.  All  comments 
received  stated  that  the  time  was  too 
short  for  adequate  State  review. 

Suggested  timeframes  ranged  from  45  to 
90  days. 

Response — Under  the  final  rule,  MMS 
will  notify  the  Governor  of  an  adjacent 
State  immediately  upon  the  submission 
with  a  copy  of  an  application  for 
approval  of  a  permit  and  a  plan.  Section 
280.5(e)  requires  the  Director  to  take 
action  on  an  application  within  30  days 
following  its  submission. 

The  MMS  believes  that  immediate 
State  notification  is  reasonable.  Section 
280.11(b)  permits  the  Director  to  grant  a 
Governor  a  specified  period  of  time  for 
review  and  conunent  in  instances  where 
an  EA  is  to  be  prepared.  Under 
§  280.11(b),  MMS  will  set  deadlines  on  a 
case-by-case  basis,  taking  into 
consideration  the  specific  circumstances 
of  the  proposed  activities. 

Comment — One  commenter  requested 
that  a  copy  of  the  plan,  as  well  as  the 
application,  be  provided  to  the  adjacent 
State  Governor  under  §  280.11(a). 

Response — ^The  Governor  of  an 
adjacent  State(s)  will  be  provided  • 

copies  of  both  the  application  and  plan 
subject  to  the  requirement  for  the 
protection  of  proprietary  data  and 
information. 

Comment — One  commenter  requested 
that  cities  and  counties  adjacent  to 
proposed  activities  receive  notice  of 
permit  applications.  Another  commenter 
suggested  that  all  interested  parties  be 
allowed  to  comment  on  permit 
applications. 

Response — ^The  nonproprietary 
portions  of  an  application  for  a  permit 
will  be  placed  in  the  MMS’s  Public 
Inquiries  room  in  the  Regional  Director'^ 
office.  As  previously  noted.  States  are 
provided  copies  of  ^e  application  and 
plan,  'fhe  30-day  timefi'ame  for  MMS 
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approval  action  under  §  280.5(e)  does 
not  anticipate  time  for  receipt  of 
comments  unless  an  EA  is  to  be 
prepared.  In  such  instances.  States  wrill 
be  provided  a  speciHed  period  of  time 
for  review  and  comment.  As 
subdivisions  of  a  State,  cities  and 
counties  can  comment  through  the 
Governor  as  time  and  State  procedures 
permit. 

Comment — Several  States  commented 
that  States  should  have  an  opportunity 
for  review  and  conunent  on  all  permit 
applications  and  not  just  those  requiring 
the  preparation  of  an  EA. 

Response — Under  this  rule.  States  are 
notified  with  copies  of  all  applications 
and  plans.  However,  provision  is  not 
made  for  review  and  comment  unless  an 
EA  is  to  be  prepared.  In  instances  where 
an  EA  is  to  be  prepared,  the  Governor 
will  be  given  a  speciflc  time  for  review 
and  comment.  Most  of  the  prospecting 
activities  that  will  be  described  in  a 
plan  are  activities  which  will  have  a  de 
minimus  impact  upon  the  environment 
and  no  effect  within  an  adjacent  States’ 
coastal  zone.  Under  DSHMRA  and 
legislation  presently  imder 
consideration  in  Congress,  citizens  of 
the  United  States  are  or  would  be  free  to 
conduct  prospecting  activities  without 
evaluating  the  impact  of  those  activities 
on  the  environment  or  obtaining  a 
permit  or  license.  Adjacent  States  have 
no  role  in  that  situation.  Under  this  rule, 
in  those  instances  where  MMS’s 
environmental  review  of  the  proposed 
prospecting  plan  indicates  that  the 
impact  of  those  proposed  activities 
needs  more  extensive  evaluation 
pursuant  to  the  processes  and 
procedures  prescribed  in  NEPA,  those 
procedures  would  be  initiated  and 
participation  of  the  adjacent  States 
invited  through  the  NEPA  procedures. 

Comment-^ne  commenter 
recommended  that  a  mechanism  be  set 
up  to  deal  with  situations  when  MMS 
and  a  State  disagree  on  whether  an  EA 
should  be  prepared. 

Response — This  recommendation  was 
not  adopted.  It  is  the  MMS's 
responsibility  to  determine  the  need  for 
environmental  analysis  and 
documentation  under  NEPA.  The  State/ 
Federal  task  force  system  affords  an 
adjacent  State  a  mechanism  for  input, 
but  in  the  final  analysis,  it  is  MMS’s 
responsibility  to  determine  the  need  for 
environmental  evaluation  and  to 
prepare  the  appropriate  environmental 
documentation. 

Comment — One  commenter  suggested 
that  Federal  Agencies  also  be  allowed 
to  review  and  comment  under 
§  280.11(b). 

Response — Section  280.11(c)  provides 
for  MMS  notice  of  all  permit 


applications  to  Federal  Agencies,  as 
appropriate.  When  another  Agency  has 
jurisdiction  over  some  aspect  of  the 
proposed  prospecting  activity,  such  as 
EPA’s  or  the  U.S.  Army  Corps  of 
Engineers’  responsibility  for  approval  of 
discharge  permits,  then  its  own  laws 
and  regulations  would  apply,  regardless 
of  what  is  provided  in  these  rules. 

Section  280.12 

Comment — Seven  commenters 
expressed  views  concerning  the 
protection  of  proprietary  data  and 
information  in  §  280.12.  Some 
questioned  the  justification  for 
withholding  the  release  of  data  and 
information  in  the  possession  of  MMS; 
while  others  stated  that  it  is  unfair  to 
release  information  which  could  beneHt 
a  competitor  in  a  lease  sale.  On  the  side 
of  releasing  the  information,  one 
example  was  cited  where  results  of 
federally  funded  research  had  prompted 
commercial  development.  The 
commenters  asserted  that  such 
information  should  be  available  to  the 
public. 

In  addition  to  comments  on  the 
general  concept  of  protecting  data  and 
information,  several  commenters 
objected  to  the  specific  length  of  the 
protection.  Several  expressed  the 
opinion  that  20  years  was  too  long. 
Others  expressed  concern  that  6  months 
after  a  lease  sale  was  too  soon  to 
exhaust  legal  challenges  and,  also,  that 
releasing  data  and  information  after  a 
tract  was  leased  was  unfair,  because 
that  information  would  be  applicable  to 
adjacent  tracts. 

Another  commenter  expressed  the 
concern  that  releasing  proprietary  data 
and  information  6  months  after  a  lease 
sale  is  unreasonable  because  it  would 
result  in  the  exposure  of  exploration  and 
development  techniques. 

One  commenter  was  against 
protection  of  information  for  20  years, 
but  suggested  that  if  data  and 
information  were  to  be  kept  proprietary, 
then  hydrothermal  vents  should  be 
annoimced  immediately. 

Response — ^The  OCSLA  enables  the 
Secretary  to  obtain  privileged  or 
proprietary  data.  Geological  and 
geophysical  data  and  information 
submitted  by  a  lessee  or  permittee  will 
only  be  available  to  the  public  subject  to 
the  limitations  of  the  Freedom  of 
Information  Act  and  the  OCSLA.  The 
final  rule  establishes  a  50-year  period  of 
protection  for  geophysical  data  and  a 
25-year  period  of  protection  for  all  other 
G8eG  data,  information,  and  samples. 
These  periods  of  protection  are  the  same 
as  the  periods  of  protection  for 
geophysical  data  and  information 
provided  in  §  251.14  as  revised  February 


16, 1988  (53  FR  4390).  The  proposed 
provision  for  the  release  of  data  and 
information  6  months  after  issuance  of  a 
lease  has  been  deleted  from  the  final 
rule.  This  action  is  being  taken  to  permit 
further  consideration  of  the  need  to 
protect  data  and  information  relating  to 
minerals  other  than  oil,  gas,  and  sulphur. 
The  period  of  protection  provided  in  the 
final  rule  for  geological  data  and 
information  is  25  years.  This  is  longer 
than  the  period  of  protection  provided  in 
30  CFR  251.14-l(c)(2).  It  is  believed  that 
this  longer  period  of  protection  for 
geological  data  and  information  is 
warranted  by  the  nature  of  minerals 
other  than  oil,  gas,  and  sulphur  and  the 
relative  importance  of  geological  data 
and  information  during  the  early  stages 
of  exploration  for  such  minerals. 

With  regard  to  the  comment 
concerning  data  and  information  from 
federally  ^nded  research,  these  rules  do 
not  prevent  the  party  funding 
exploration  activities  from  providing  for 
early  release  of  the  data  and 
information  obtained  by  these  activities. 
Where  the  Federal  Government  funds 
research,  the  funding  Agency 
determines  the  circumstances  (such  as 
national  security)  which  permit  or 
prevent  release  of  the  data  and 
information  developed  by  the  activity. 

The  MMS  has  not  provided  any 
exception  to  the  protection  provided  for 
proprietary  data  and  information  to 
allow  for  the  announcement  of  a 
hydrothermal  vent.  The  MMS  believes 
that  the  development  of  offshore 
resources  will  be  best  served  by 
protecting  this  prelease  information  as 
proprietary. 

Section  280.13 

Comment — One  commenter  suggested 
that  §  280.13  be  revised  to  provide 
States  with  a  summary  of  data  and 
information  rather  than  showing  them 
the  actual  proprietary  data  and 
information.  The  commenter  further 
suggested  that  language  describing  the 
summary  could  be  found  in  the  OCSLA. 

Response — ^The  commenter  appears  to 
be  referring  to  section  26  of  the  OCSLA 
which  requires  the  issuance  of  oil  and 
gas  summary  reports.  The  MMS  agrees 
that  nonproprietary  summaries  would 
be  useful  documents.  However,  issuing  a 
summary  of  nonproprietary  information 
would  be  in  addition  to,  not  instead  of, 
the  sharing  of  data  and  information 
under  §  250.13.  The  MMS  can  issue  such 
a  report  under  the  final  rule. 

Comment — One  commenter  noted  that 
some  States  will  not  be  able  to  sign  the 
confidentiality  agreement  required  in 
§  280.13(b)  and,  as  a  result,  will  not  be 
able  to  view  proprietary  data  and 
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information.  The  commenters  suggested 
that  nonproprietary  summaries  of  the 
information  be  prepared  and  that  these 
summaries  be  shared  with  the  States. 

Response — ^The  problem  noted  by  the 
commenter  has  been  recognized. 
Consultations  and  other  work  with  the 
States  will  be  designed  to  provide 
coordination  based  on  nonproprietary 
information  in  cases  where  a  State  has 
not  signed  an  agreement  to  protect  the 
confidentiality  of  data  and  information. 

Comment-^ne  commenter  stated 
that  there  was  no  justification  for  the 
provision  in  proposed  §  280.13(b)(2) 
which  requires  the  State  and  Federal 
Governments  to  waive  sovereign 
immunity  and  the  defense  that  the 
employee  was  acting  outside  the  scope 
of  the  person’s  employment. 

Response — Section  19(e)  of  the 
OCSLA,  which  concerns  coordination 
and  consultation  with  affected  States 
and  local  governments,  applies  to  all 
minerals.  This  section  authorizes  the 
Secretary  to  share  information  with 
States  in  accordance  with  specific 
limitations  contained  in  section  26  of 
that  Act.  Section  26(e)  specifically 
requires  any  State  to  waive  the  defense 
of  sovereign  immunity  and  the  defense 
that  an  employee  who  releases 
information  was  acting  outside  of  the 
person’s  employment.  'This  waiver  is, 
therefore,  included  as  a  requirement  in 
§  280.13. 

Sections  280.14  and 280.15 

Proposed  §  280.14,  Suspension,  was 
separated  into  two  sections  in  the  Hnal 
rule.  Proposed  §  280.14(a)  became 
§  280.14  and  proposed  §  280.14(b) 
became  §  280.15. 

Comment — One  commenter  agreed 
with  the  provision  concerning 
suspensions  in  §  280.14  but  suggested 
that  "threat  of  serious,  irreparable,  or 
immediate  harm’’  be  defined. 

Response — These  terms  are  used  in 
the  OCSLA.  The  concept  of  a  threat  of 
serious,  irreparable,  or  immediate  harm 
is  one  which  is  generally  understood  by 
MMS  and  potential  permittees.  To  try  to 
create  a  more  specific  definition  of  the 
criteria  could  unnecessarily  limit  the 
authority  of  MMS  to  respond  to  a 
special  set  of  circumstances. 

Comment — One  commenter  suggested 
that  provision  for  suspensions  or 
cancellations  in  proposed  §  280.14  be 
mandatory  on  MMS. 

Response — ^The  recommendation  was 
not  adopted.  It  is  necessary  for  the 
Director  to  retain  discretion  to 
determine  on  a  case-by-case  basis 
whether  a  suspension,  temporary 
prohibition,  permit  cancellation,  civil 
penalty,  or  other  action  is  appropriate. 
There  could  be  cases  where  a 


suspension  or  a  cancellation  may  not  be 
in  the  national  interest,  even  though  that 
action  may  be  an  option  available  to  the 
Director.  The  Director  has  diverse 
responsibilities  derived  from  law. 
Executive  Orders,  and  internal 
directives.  The  balanced  exercise  of 
these  responsibilities  will  dictate  the 
appropriate  action  to  be  taken  in  a  given 
case. 

Comment — ^Two  commenters 
suggested  that  criteria  be  established  to 
govern  when  a  permit  could  be 
disapproved  under  §  280.3  or  cancelled 
under  proposed  §  280.14  (final  §  280.15). 
One  of  the  commenters  noted  that  the 
proposed  rule  required  that  reasons  be 
given  for  cancellation  but  gave  no 
guidance  as  to  criteria. 

Response — ^These  comments  were  not 
adopted.  By  not  establishing  speciHc 
criteria,  DOI  retains  the  necessary 
flexibility  to  manage  the  resources  of 
the  OCS.  The  MMS  believes  that  from 
time-to-time  there  will  be  reasons  why  a 
permit  should  be  cancelled  or  an 
application  denied.  All  of  these  reasons 
cannot  be  defined  at  this  time.  Permits 
are  obtained  without  cost  and  can  be 
terminated  by  either  party  pursuant  to 
§  280.15  (proposed  §  280.14(b)),  although 
MMS  must  have  a  reason  for 
cancellation  and  must  provide  that 
reason  to  the  permittee. 

Comment-One  commenter  suggested 
that  the  criteria  for  issuing  a  suspension 
under  proposed  §  280.14  be  expanded  to 
include  a  threat  of  serious,  irreparable, 
or  immediate  harm  or  damage  to 
important  uses  of  the  environment,  such 
as  commercial  fishing  and  subsistence 
hunting  and  fishing  activities. 

Response — ^The  final  rule  provides  for 
suspensions  or  temporary  prohibitions 
to  prevent  harm  to  other  uses  of  the 
OCS.  The  criteria  concerning  harm  or 
damage  to  life  will  apply  to  threats  of 
harm  or  damage  to  fish  or  animals.  In 
addition,  §  280.7(a)(7)  requires  that  the 
permittee’s  activities  not  create 
conditions  which  will  pose  an 
unreasonable  risk  of  interference  with, 
or  serious,  irreparable,  or  immediate 
harm  to  other  uses  of  the  area.  Since 
§  280.14  allows  the  Director  to  suspend 
or  temporarily  prohibit  the  conduct  of 
activities  when  there  is  a  failure  to 
comply  with  a  provision  of  the  Act, 
other  applicable  law,  the  permit,  or 
provisions  of  these  or  other  applicable 
regulations,  a  suspension  could  be 
issued  when  the  activities  pose  an 
unreasonable  risk  of  interference  with, 
or  serious,  irreparable  harm  to,  other 
uses  of  the  area. 

Comment — One  commenter  suggested 
that  a  15-day  period  be  provided  prior  to 
a  suspension  to  allow  the  permittee 
recourse  through  a  hearing  process  or 


other  related  method.  Another 
commenter  suggested  that  States  be 
allowed  to  review  and  comment  prior  to 
a  suspension. 

Response — Section  280.14  provides 
that  a  suspension  will  be  issued  when 
there  is  "*  *  *  a  threat  of  serious, 
irreparable,  or  immediate  harm  or 
damage  *  *  *.’’  Under  these  conditions, 
a  delay  for  a  hearing  or  for  a  State  to 
review  and  comment  does  not  appear  to 
be  appropriate.  Prior  to  issuing  a 
suspension  or  directing  a  temporary 
prohibition,  the  Director  will  review  the 
available  information  and,  if  it  is 
considered  to  be  necessary,  request 
additional  information  from  the 
permittee,  the  researcher,  the  State,  or 
other  parties,  as  appropriate.  A 
suspension  may  be  issued  while  needed 
information  is  acquired  or  developed.  In 
addition,  a  permittee  or  researcher  can 
appeal  a  suspension  or  temporary 
prohibition  as  provided  for  in  §  280.16; 
however,  the  suspension  would  be  in 
effect  during  the  appeal. 

Section  280.16 

No  comments  were  received 
concerning  §  280.16,  Remedies  and 
penalties  (proposed  §  280.15,  Remedies), 
which  has  been  retitled  to  better  reflect 
the  content. 

Section  280.17 

Comment — One  commenter  requested 
that  notices  of  cancellation  pursuant  to 
proposed  §  280.14(b)  (final  §  280.15)  be 
included  as  appealable  under  proposed 
§  280.16,  Appeals  (final  S  280.17). 

Response — Notices  of  cancellation 
under  §  280.15,  like  all  actions  of  an 
MMS  official,  are  appealable.  However, 
it  is  unnecessary  to  change  the  language 
of  §  280.17  (proposed  §  280.16). 
Cancellation  notices  are  included  in  the 
phrase,  “[ojrders  or  decisions  issued 
under  the  regulations  in  this 
part  *  *  *.’’ 

General  Comments 

Comment — ^The  Federal  Register 
Notice  of  March  26, 1987,  invited 
interested  parties  to  respond  to  several 
questions  on  incentives.  A  number  of 
commenters  stated  that  incentives 
should  be  provided  because  of  the  great 
cost,  the  technological  lead  times,  and 
other  difficulties  involved  in  developing 
OCS  mineral  deposits.  They  anticipated 
that  even  the  initial  investigations  and 
efforts  will  be  very  costly  for  most 
minerals.  As  a  result,  commenteia  made 
suggestions  that  incentives  be  provided, 
such  as  crediting  prospecting  and 
development  expenses  against  bonus, 
rent,  or  royalty  payments.  It  was 
suggested  that  leases  should  be  fi%e  to 
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the  lessee  until  economic  commercial 
production  is  demonstrated. 

Commenters  further  suggested  that 
incentive  programs  should  vary 
depending  upon  the  commodity, 
location,  facility,  and  quantity; 
environmental  difHculties;  and  other 
appropriate  considerations. 

Response — ^The  incentives  suggested 
are  more  appropriately  considered  at 
the  leasing  stage;  therefore,  they  are  not 
included  as  part  of  these  regulations. 

Comment — Several  commenters  asked 
if  the  States  will  receive  any  revenues 
under  these  regulations. 

Response — ^These  regulations  do  not 
provide  any  revenues;  thus,  State 
governments  will  receive  no  revenues 
pursuant  to  these  rules. 

Comment — A  number  of  comments 
were  received  concerning  the  need  for 
bonding. 

Response — ^This  rule  incorporates  no 
bonding  requirements.  However, 
permittees  who  propose  to  drill  deep 
test  holes  may  be  required  to  meet 
bonding  requirements  similar  to  the 
bonding  requirements  contained  in  30 
CFR  251.6-4. 

Comment — A  comment  was  received 
as  to  whether  MMS  will  educate  the 
public  on  offshore  mining. 

Response — Consideration  is  being 
given  to  the  development  of  a  public 
information  program  on  minerals 
prospecting  and  mining  in  the  OCS. 

Authors 

Andrew  Bailey,  Charles  Ham,  John 
Mirabella,  Jane  Roberts,  and  William 
Wolf  of  MMS;  Ransom  Read  of  BOM; 
and  Ronald  Smith  and  Donal  Ziehl  of 
BLM;  John  Padan  of  NOAA,  Department 
of  Commerce;  and  Joseph  Wilson  of  the 
U.S.  Army  Corps  of  Engineers. 

The  DOI  has  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment;  therefore,  an 
EIS  is  not  required. 

The  DOI  has  also  determined  that  the 
document  is  not  a  major  rule  under 
Executive  Order  12291  because  the 
annual  economic  effect  is  less  than  $100 
million.  The  overall  effect  is  expected  to 
be  approximately  $58,000  per  year.  The 
cost  to  the  permittees  is  estimated  at 
just  over  $19,000  based  on  nine  permits 
per  year.  The  cost  to  the  Government  is 
estimated  at  just  over  $39,000  per  year. 

The  DOI  also  certifies  that  the  rule 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  as  the  entities  that 
engage  in  offshore  activities  are  not 
considered  small  due  to  the  technical 
complexity  and  Hnancial  resources 


needed  to  conduct  activities  under  these 
rules. 

The  information  collection 
requirements  contained  in  30  CFR  Part 
280  have  been  approved  by  the  OMB 
under  44  U.S.C.  3501  et  seq.  and 
assigned  clearance  number  1010-0072. 

List  of  Subjects 
30  CFR  Part  251 

Continental  shelf.  Freedom  of 
information.  Oil  and  gas  exploration. 
Public  lands/mineral  resources. 
Reporting  and  recordkeeping 
requirements.  Research. 

30  CFR  Part  280 

Administrative  practice  and 
procedure.  Bonds,  Continental  shelf. 
Environmental  protection.  Mines,  Public 
lands/mineral  resources.  Reporting  and 
recordkeeping  requirements. 

Dated:  May  20, 1988. 

William  D.  Bettenberg, 

Director,  Minerals  Management  Ser\'ice. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  II, 
Subchapter  B  of  the  Code  of  Federal 
Regulations  (CFR)  is  amended  as  set 
forth  below. 

PART  251— [AMENDED] 

1.  The  authority  for  Part  251  continues 
to  read  as  follows: 

Authority:  Outer  Continental  Shelf  Lands 
Act.  43  U.S.C.  1331  et  seq.,  as  amended,  92 
Stat.  629;  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4332  et  seq.  (1970). 

2.  Section  251.1  is  revised  to  read  as 
follows: 

§  251.1  Purpose. 

(a)  The  Act  authorizes  the  Secretary 
to  prescribe  rules  and  regulations 
necessary  to  carry  out  the  provisions  of 
the  Act.  The  primary  purpose  of  the 
regulations  in  this  part  is  to  prescribe 
policies,  procedures,  and  requirements 
for  conducting  geological  and 
geophysical  activities  associated  with 
exploration  for  oil,  gas,  or  sulphur  not 
authorized  under  a  lease  in  the  Outer 
Continental  Shelf  (OCS).  These 
activities  may  take  place  on  unleased 
lands  or  on  lands  under  lease  to  a  third 
party.  These  activities  are  limited  to 
geological  and  geophysical  exploration 
for  oil,  gas,  and  sulphur  and  geological 
and  geophysical  research  related  to  oil, 
gas,  or  sulphur,  which  involves  the  use 
of  solid  or  liquid  explosives  or  drilling 
activities.  The  requirements  of  the 
regulations  in  this  part  implement  the 
provisions  of  sections  5,  8(g),  11  (a)  and 
(g),  19.  24.  and  26  of  the  Act,  Federal 
Agencies  are  exempt  from  the 
regulations  in  this  part. 


(b)  Notwithstanding  any  other 
provisions  of  the  regulations  in  this  part, 
geological  and  geophysical  exploration 
W  OCS  minerals  other  than  oil,  gas,  and 
sulphur  and  geological  and  geop^sical 
research  associated  with  OCS  minerals 
other  than  oil,  gas,  and  sulphur  are 
governed  by  the  provisions  of  Part  280  of 
this  title. 

3.  A  new  Part  280  is  added  to  Title  30 
of  the  CFR  to  read  as  follows: 

PART  280— PROSPECTING  FOR 
MINERALS  OTHER  THAN  OIL,  GAS, 
AND  SULPHUR  IN  THE  OUTER 
CONTINENTAL  SHELF 

Sec. 

280.0  Authority  for  information  collection. 

280.1  Purpose  and  applicability. 

280.2  Definitions. 

280.3  Activities  requiring  a  permit. 

280.4  Term  of  permit. 

280.5  Application  for  a  prospecting  or 
scientific  research  permit. 

280.6  Prospecting  or  scientific  research  plan. 

280.7  Obligations  of  persons. 

280.8  Reporting. 

280.9  Recordkeeping. 

280.10  Environmental  effects. 

280.11  Notification. 

280.12  Disclosure  of  information  to  the 
public. 

280.13  Disclosure  of  data  and  information  to 
the  adjacent  States. 

280.14  Suspension  or  temporary  prohibition 
of  activities. 

280.15  Cancellation  or  relinquishment. 

280.16  Remedies  and  penalties. 

280.17  Appeals. 

Authority:  Outer  Continental  Shelf  Lands 
Act,  43  U.S.C.  1331  et  seq.;  National 
Environmental  Policy  Act  of  1969,  42  U.S.C. 
4332  et  seq. 

§  280.0  Authority  for  information 
collection. 

The  information  collection 
requirements  contained  in  Part  280  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
44  U.S.C.  3501  et  seq.  and  assigned  OMB 
clearance  number  1010-0072.  The 
information  is  being  collected  to  inform 
the  Minerals  Management  Service 
(MMS)  of  OCS  minerals  activities.  The 
information  will  be  used  to  ensure  that 
such  activities  are  conducted  in  a  safe 
and  environmentally  responsible 
manner  in  compliance  with  governing 
laws  and  regulations.  The  obligation  to 
respond  is  mandatory. 

§  280.1  Purpose  and  applicability. 

Section  5(a)  of  the  Act  (43  U.S.C. 
1334(a)(1))  states  that  the  Secretary 
“*  *  *  shall  prescribe  such  rules  and 
regulations  *  *  *  necessary  to  carry 
out  *  *  the  provisions  of  the  Act. 
The  primary  purpose  of  the  regulations 
in  this  part  is  to  prescribe  policies. 


25257 


Federal  Register  /  VoL  53,  No.  128  /  Tuesday,  July  5,  1988  /  Rules  and  Regulations 


procedures,  and  requirements  for 
conducting  data  and  information¬ 
gathering  activities  associated  with 
geological  and  geophysical  (G&G) 
prospecting  and  scientiHc  research  in 
the  OCS  for  minerals  other  than  oil,  gas, 
and  sulphur.  The  regulations  in  this  part 
do  not  apply  to  activities  authorized 
under  a  mineral  lease.  Activities 
authorized  under  the  regulations  in  this 
part  do  not  give  rise  to  any  rights  or 
interests  in  any  OCS  mineral  discovered 
as  a  result  of  approved  prospecting  or 
scientiHc  research  activities. 

§  280.2  Definitions. 

When  used  in  this  part,  the  following 
terms  shall  have  the  meaning  given 
below: 

“Act”  means  the  OCS  Lands  Act,  as 
amended  (43  U.S.C.  1331  et  seq.) 

“Adjacent  State”  means  with  respect 
to  any  activity  proposed,  conducted,  or 
approved  under  this  part,  any  coastal 
Statejs) — (1)  That  is  used,  or  is 
scheduled  to  be  used,  as  a  support  base 
for  G&G  prospecting  or  scientific 
research  activities;  or  (2)  in  which  there 
is  a  reasonable  probability  of  significant 
effect  on  land  or  water  uses  from  such 
activity, 

“Archaeological  resource”  means  any 
prehistoric  or  historic  district,  site, 
building,  structure,  or  object  (including 
shipwrecks);  such  term  includes 
artifacts,  records,  and  remains  which 
are  related  to  such  a  district,  site, 
building,  structure,  or  object. 

“Data”  means  G&G  facts  and 
statistics  or  samples  which  have  not 
been  analyzed,  processed,  or 
interpreted. 

“Director”  means  the  Director  of  the 
MMS  of  the  U.S.  Department  of  the 
Interior  or  an  official  authorized  to  act 
on  the  Director’s  behalf. 

“Geological  and  geophysical  (G&G) 
scientific  research”  means  any 
investigation  conducted  in  the  OCS  for 
scientific  research  purposes  which 
involves  the  gathering  and  analysis  of 
G&G  data  and  information  which  are 
made  available  to  the  public  for 
inspection  and  reproduction  at  the 
earliest  practicable  time.  This  does  not 
include  scientific  research  related  to  oil, 
gas,  and  sulphur. 

“Geological  sample”  means  a 
collected  portion  of  the  seabed,  the 
subseabed,  or  the  overlying  waters 
acquired  while  conducting  prospecting 
or  scientific  research  activities. 

“Governor”  means  the  Governor  of  a 
State  or  the  person  or  entity  lawfully 
designated  to  exercise  the  powers 
granted  to  a  State  Governor. 

“Information”  means  G&G  data  that 
has  been  analyzed,  processed,  or 
interpreted. 


“Lease”  means  one  of  the  following, 
whichever  is  required  by  the  context: 
Any  form  of  authorization  which  is 
issued  under  section  8  or  maintained 
under  section  6  of  the  Act  and  which 
authorizes  exploration  for,  and 
development  and  production  of,  specific 
minerals  or  the  area  covered  by  that 
authorization. 

“Minerals”  has  the  same  meaning  as 
the  term  is  defined  in  section  2(q)  of  the 
Act. 

“National  Environmental  Policy  Act 
(NEPA)”  means  the  National 
Enviroiunental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.). 

“OCS  minerals”  means  any  mineral 
found  on  or  below  the  surface  of  the 
seabed  but  does  not  include  oil,  gas,  or 
sulphur. 

“Outer  Continental  Shelf  (OCS)” 
means  all  submerged  lands  lying 
seaward  and  outside  of  the  area  of 
lands  beneath  navigable  waters  as 
defined  in  section  2  of  the  Submerged 
Lands  Act  (43  U.S.C.  1301)  and  of  which 
the  subsoil  and  seabed  appertain  to  the 
United  States  and  are  subject  to  its 
jurisdiction  and  control. 

“Permit”  means  the  contract  or 
agreement,  other  than  a  lease,  approved 
pursuant  to  this  part  under  which  a 
person  acquires  the  right  to  conduct 
prospecting  or  scientific  research 
activities. 

“Permittee”  means  the  person 
authorized  by  a  permit  issued  pursuant 
to  this  part  to  conduct  prospecting  or 
scientific  research  activities  in  the  OCS. 

“Person”  means  a  citizen  or  national 
of  the  United  States;  an  alien  lawfully 
admitted  for  permanent  residency  in  the 
United  States  as  defined  in  8  U.S.C. 
1101(a)(20);  a  private,  public,  or 
mimicipal  corporation  organized  under 
the  laws  of  the  United  States  or  of  any 
State  or  territory  thereof;  and  an 
association  of  such  citizens,  nationals, 
resident  aliens,  or  private,  public,  or 
municipal  corporations.  States,  or 
political  subdivisions  of  States;  or 
anyone  operating  in  a  manner  provided 
for  by  treaty  or  other  applicable 
international  agreements.  The  term  does 
not  include  Federal  Agencies. 

“Prospecting  activities”  means  the 
gathering  ot  any  G&G  data  and 
information  for  the  purpose  of 
determining  the  feasibility  of 
commercial  recovery,  which  has  as  its 
objective  the  establishment  and 
documentation  of  the  nature,  shape, 
concentration,  location,  and  tenor  of  an 
OCS  mineral  resource.  Such  activities 
shall  include  (1)  geophysical  surveys 
where  magnetic,  gravity,  seismic,  or 
other  systems  are  used  to  detect  or 
imply  the  presence  of  minerals;  and  (2) 
the  gathering  through  drilling  or  other 


means  of  geological  samples  which 
could  be  used  for  the  purpose  of 
discovering,  characterizing,  or 
evaluating  OCS  mineral  deposits. 
Prospecting  activities  do  not  include 
G&G  scientific  research. 

“Secretary”  means  the  Secretary  of 
the  Interior  or  an  official  authorized  to 
act  on  the  Secretary's  behalf. 

§  280.3  Activities  requiring  a  permit 

(a)  No  prospecting  activities  shall  be 
conducted  in  the  OCS  without  a  permit 
approved  by  the  Director  pursuant  to 
this  part,  unless  such  activities  are  being 
conducted  pursuant  to  authority 
contained  in  a  lease  issued  or 
maintained  imder  Part  256  or  Part  281  of 
this  title  or  unless  such  activities  are 
conducted  by  a  Federal  Agency. 

(b)  No  person  may  conduct  G&G 
scientific  research  activities  in  the  OCS 
without  a  permit  approved  by  the 
Director  pursuant  to  this  part  if  the 
proposed  activities  include  either:  (1) 

The  drilling  of  a  borehole  to  a  depth 
greater  than  300  feet  below  the  seafloor; 
or  (2)  the  use  of  solid  or  liquid 
explosives. 

(c)  Any  person  may  conduct  G&G 
scientific  research  in  the  OCS  without 
obtaining  a  permit  pursuant  to  this  part 
it— 

(1)  The  activities  will  not  interfere 
with  or  endanger  operations  under  any 
lease  or  right-of-way  maintained  or 
issued  pursuant  to  the  Act; 

(2)  The  activities  will  not  be  unduly 
harmful  to  aquatic  life  in  the  area;  result 
in  pollution;  create  hazardous  or  unsafe 
conditions;  unreasonably  interfere  with 
other  uses  of  the  area;  or  disturb  any 
site,  structure,  or  object  of  historical  or 
archaeological  significance;  and 

(3)  The  person  conducting  the 
activities  or  operating  the  vessel  from 
which  the  activities  are  to  be  conducted 
has  consulted  and  coordinated  the 
conduct  of  those  activities  with  any 
other  users  of  the  area. 

(d)  The  Director  may  orally  approve 
plan  revisions  or  issue  emergency 
permits  to  accommodate  unforeseen  or 
special  circumstances.  Oral  approvals 
given  for  a  written  application  shall  be 
followed  with  a  written  confirmation  by 
MMS.  In  the  event  an  oral  approval  is 
given  in  response  to  an  oral  request,  the 
applicant  shall  confirm  the  oral  request 
in  writing  within  72  hours  of  the 
approval. 

§  280.4  Tetm  of  pennit 

Permits  approved  imder  this  part  shall 
be  granted  for  a  term  not  to  exceed  3 
years.  The  Director  may  extend  the  term 
of  a  permit  for  an  additional  period(s)  of 
time  not  to  exceed  a  total  of  2  years 
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when  the  Director  determines  that  the 
additional  time  is  appropriate  based 
upon  a  showing  of  good  cause  by  the 
permittee. 

§  280.5  Application  for  a  prospecting  or 
scientific  research  permit 

(a)  An  application  for  a  prospecting  or 
scientific  research  permit  shall  be 
submitted  to  the  Director  at  least  60 
days  prior  to  the  date  proposed  as  the 
startup  date  for  activities  in  the  permit 
area. 

(b) (1)  An  application  for  a  prospecting 
permit  shall  be  submitted  in  a  form  and 
manner  approved  by  the  Director.  Three 
copies  of  each  application  shall  be 
submitted  and  shall  include — 

(1)  The  name,  address,  and  nationality 
of  the  per8on(s)  submitting  the 
application; 

(ii)  The  name,  address,  and  telephone 
number  of  the  person(s)  directly 
responsible  for  conducting  the  activities 
proposed; 

(iii)  A  description  and  a  map  of  the 
area(8)  covered  by  the  application; 

(iv)  The  period  of  time  to  be  covered 
by  the  primary  term  of  the  permit  not  to 
exceed  3  years; 

(v)  A  narrative  description  in 
nonproprietary  terms  of  the  activities  to 
be  conducted,  such  as  mapping, 
geophysical  surveying,  drilling,  bottom 
sampling,  and  dredging; 

(vi)  A  detailed  description  and 
schedule  giving  the  estimated  starting 
and  completion  dates  for  the  proposed 
activities  that  are  to  be  authorized  under 
the  permit;  and 

(vii)  A  prospecting  plan. 

(2)  An  applicant  for  a  prospecting 
permit  shall  indicate  which  data  and 
information  included  in  the  application 
and  plan  the  applicant  considers 
proprietary. 

(c)  Upon  application  submitted  by  a 
permittee  pursuant  to  this  section,  the 
Director  may  approve  the  conversion  of 
a  permit  issued  under  Part  251  of  this 
title  to  a  permit  issued  under  this  part.  A 
permit  issued  imder  Part  251,  which  is 
converted  to  a  permit  issued  under  this 
part,  shall  be  subject  to  all  the 
requirements  of  this  part. 

(d)  An  application  for  a  permit  to 
conduct  scientific  research  activities 
shall  be  submitted  in  a  form  approved 
by  the  Director.  The  application  should 
be  signed  by  an  officer  of  the 
organization  proposing  to  carry  out  the 
activity  and  shall  state — 

(1)  '^e  name  of  the  person  conducting 
the  proposed  research; 

(2)  The  type  of  research  activity  and 
manner  in  which  it  will  be  conducted; 

(3)  The  location  designated  on  a  map. 
plat,  or  chart  where  the  research  activity 
will  be  conducted; 


(4)  A  schedule  indicating  the  starting 
and  completion  dates  for  each  proposed 
scientific  research  activity; 

(5)  The  proposed  time  and  maimer  in 
which  the  information  and  data  resulting 
from  the  research  will  be  made 
available  to  the  public  for  inspection 
and  reproduction,  such  time  being  the 
earliest  practicable  time; 

(6)  An  agreement  that  the  information 
and  data  resulting  from  the  scientific 
research  activity  will  not  be  sold  or 
withheld  for  exclusive  use; 

(7)  The  name,  registry  number, 
registered  owner,  and  port  of  registry  of 
vessels  used  in  the  operation;  and 

(8)  A  scientific  research  plan. 

(e)  Within  30  days  following  the 

receipt  of  an  application  for  a  permit 
and  ^e  accompanying  plan  which  does 
not  require  preparation  of  an 
environmental  analysis  the  Director 
shall— 

(1)  Approve  the  application  and  plan; 

(2)  Require  the  applicant  to  modify  the 
application  and/or  plan;  or 

(3)  Disapprove  the  application  and 
plan.  If  the  Director  disapproves  an 
application  and  plan,  the  statement  of 
rejection  shall  give  the  reasons  for  the 
disapproval  and  shall  advise  the 
applicant  of  the  changes  needed  to 
obtain  approval. 

§  280.6  Prospecting  or  scientific  research 
plan. 

(а)  The  applicant  shall  submit  a  plan 
with  its  application  for  a  prospecting  or 
scientific  research  permit.  The  plan  shall 
include — 

(1)  Identification  of  the  mineral(s)  or 
material(s)  of  primary  interest,  if 
appropriate; 

(2)  A  detailed  description  of  the 
activities  to  be  conducted; 

(3)  The  type(s)  of  equipment  to  be 
used  with  special  attention  to  safety  and 
pollution  prevention  and  control 
features  and  the  name,  registration,  and 
mobile  communication  system  of 
vessel(s): 

(4)  Maps  showing  location  of 
proposed  activities  including  drill  holes, 
grab  or  basket  samples,  anticipated 
depth  of  penetration  of  drill  holes,  water 
depth,  and  location  of  proposed  survey 
grids  for  each  surveying  method  which 
is  to  be  employed; 

(5)  A  schedule  indicating  the  starting 
and  completion  dates  for  each  proposed 
activity; 

(б)  Anticipated  environmental 
consequences  of  each  proposed  activity; 

(7)  Mitigation  measures  to  be  used  to 
avoid  or  minimize  adverse 
environmental  impacts  of  proposed 
activities; 

(8)  For  any  activities  which  are  to 
occur  in  an  environmentally  sensitive 


area,  a  plan  for  monitoring  the  effects  of 
the  activities  on  the  environment; 

(9)  Any  known  archaeological 
resources  in  the  area  of  the  proposed 
activities;  and 

(10)  Description  of  any  potential 
conflicts  with  other  uses  or  users  in  the 
permit  area. 

(b)  If  the  penetration  of  one  or  more 
proposed  drill  holes  will  exceed  300  feet, 
the  Director  may  require  a  drilling  plan 
to  be  included  as  part  of  the  plan  before 
a  permit  is  issued. 

(c)  If  all  needed  information  is  not 
available  at  the  time  the  plan  is 
submitted,  a  plan  shall  indicate  when 
the  needed  information  will  be  obtained 
and  submitted.  In  such  a  case, 
depending  on  the  significance  of  the 
missing  information,  the  Director  may 
disapprove  the  plan,  approve  the  plan 
based  on  the  information  submitted,  or 
approve  the  plan  with  a  specific 
condition  that  certain  specified 
activities  are  not  authorized  and  shall 
not  be  conducted  until  additional 
information  is  obtained  and  submitted 
for  evaluation,  and  the  Director  gives 
specific  approval  to  proceed  with  those 
activities. 

§  280.7  Obligations  of  persons. 

(a)  Activities  authorized  imder  a 
prospecting  or  scientific  research  permit 
issued  under  this  part  or  research 
authorized  pursuant  to  the  provisions  of 
§  280.5(c)  of  this  part  shall  be  conducted 
so  as  not  to  create  conditions  which  will 
pose  an  unreasonable  risk  of — 

(1)  Interference  with,  or  endangerment 
of,  operations  under  any  lease  or  permit 
issued  or  maintained  pursuant  to  the 
Act; 

(2)  Serious,  irreparable,  or  immediate 
harm  or  damage  to  life  (including  fish 
and  other  aquatic  life)  or  to  the  marine, 
coastal,  or  human  environment; 

(3)  Serious,  irreparable,  or  immediate 
harm  or  damage  to  property  or  to  any 
mineral  (in  areas  leased  or  not  leased); 

(4)  Pollution; 

(5)  Disturbance  of  archaeological 
resources; 

(6)  Hazardous  or  unsafe  conditions;  or 

(7)  Interference  with  or  serious, 
irreparable,  or  immediate  harm  to  other 
uses  of  the  area. 

(b)  The  permittee  or  scientific 
researcher  shall  allow  the  Director  to  be 
present  on  any  cruise. 

(c)  The  permittee  shall  notify  and 
obtain  the  prior  approval  of  the  Director 
before  a  substantial  change  from  the 
approved  plan  is  initiated. 

§  280.8  Reporting. 

(a)  The  permittee  shall  submit  a  status 
report  to  the  Director  within  30  days  of 
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the  close  of  each  calendar  quarter  or 
more  frequently  if  requested  by  the 
Director.  The  report  shall  include  a 
summary  of  the  prospecting  or  scientific 
research  activities  conducted  prior  to 
the  end  of  the  reporting  period  and  the 
results  obtained.  The  last  quarterly 
report  may  be  combined  with  the  final 
report  if  the  final  report  is  submitted 
within  30  days  after  the  end  of  the  last 
quarter  in  which  permitted  activity 
occurs.  Each  permittee  shall  submit  to 
the  Director  a  final  report  of  activities 
conducted  under  the  permit  within  6 
months  after  expiration  of  the  permit  or 
after  the  completion  of  prospecting  or 
scientific  research  activities,  or  60  days 
prior  to  a  planned  lease  offering  when 
prospecting  or  scientific  research 
activities  are  within  the  planned  leasing 
area,  whichever  is  sooner,  provided  that 
no  report  shall  be  required  less  than  30 
days  after  completion  of  permitted 
activities.  The  report  shall  include — 

(1)  A  description  of  the  work 
performed; 

(2)  Charts,  maps,  or  plats  depicting  the 
area  and  blocks  in  which  any  activities 
were  conducted  specifically,  identifying 
the  lines  of  geophysical  traverses  and/ 
or  the  locations  where  geological 
activity  was  conducted; 

(3)  The  dates  on  which  the  actual 
activities  were  performed; 

(4)  A  narrative  summary  of  any 
mineral  occurrences  encountered 
including  location,  environmental 
features,  and  the  nature  and  degree  of 
adverse  effects,  if  any,  of  the  permitted 
activities  on  the  environment,  aquatic 
life,  archaeological  resources,  or  other 
uses  of  the  area  in  which  the  activities 
were  conducted; 

(5)  A  report  of  the  results  of  the 
environmental  monitoring  required  in 
§  280.6(a](8J  of  this  part;  and 

(6)  Such  other  descriptions  of  the 
activities  conducted  as  may  be  specified 
by  the  Director. 

(b)  All  persons  shall  immediately 
notify  the  Director  of  all  serious 
accidents,  any  death  or  serious  injury,  or 
fire  or  explosion  connected  with  any 
activity  conducted  pursuant  to  this  part. 

§  280.9  Recordkeeping. 

(a)  Any  permittee  who  acquires  rock 
and  mineral  samples  under  a  permit 
shall  keep  for  1  year  after  submittal  of 
the  final  report  a  representative  split  of 
each  geological  sample  and  a  quarter 
longitudinal  segment  of  each  core  which 
shall  be  available  for  inspection  at  the 
convenience  of  the  Director  who  may 
cut  such  core  and  geological  samples  for 
retention  by  MMS. 

(b)  Any  permittee  who  acquires  G&G 
data  and  information  under  a  permit 
shall  keep  the  data  and  information 


available  for  3  years  after  submittal  of 
the  final  report.  The  data  and 
information  shall  be  available  for 
inspection  and  copying  at  a  location 
within  the  appropriate  OCS  Region  or  at 
another  location  approved  by  the 
Director.  The  records  shall  include 
environmental  data  and  information; 
G&G  data  and  information;  drill  logs; 
analyses  of  cores,  cuttings,  and  samples; 
and  maps  and  navigation  tapes  showing 
the  location  where  samples  were  taken 
and  test  drilling  conducted. 

§  280.10  Environmental  eftects. 

The  potential  of  proposed  prospecting 
or  scientific  research  activities  for 
adverse  impact  on  the  environment  will 
be  evaluated  by  MMS  to  determine  the 
need  for  mitigation  measures.  The  MMS 
anticipates  that  activities  of  the  type 
listed  below  typically  will  not  cause 
significant  environmental  impact  and,  in 
accordance  with  516  DM  6,  Appendix  10 
to  the  Departmental  Manual,  will 
normally  be  categorically  excluded  from 
additional  environmental  analysis.  The 
types  of  activities  include — 

(a)  Gravity  and  magnetometric 
observations  and  measurements; 

(b)  Bottom  and  subbottom  acoustic 
profiling  or  imaging  without  the  use  of 
explosives; 

(c)  Mineral  sampling  of  a  limited 
nature  such  as  that  using  either  test 
drillholes  or  cores  to  less  than  300  feet 
below  the  seafloor, 

(d)  Water  and  biotic  sampling,  if  the 
sampling  does  not  adversely  affect 
shellfish  beds,  marine  manunals,  or  an 
endangered  species  or  if  permitted  by 
the  National  Marine  Fisheries  Service  or 
another  Federal  Agency; 

(e)  Meteorological  observations  and 
measurements,  including  the  setting  of 
instruments; 

(f)  Hydrographic  and  oceanographic 
observations  and  measurements, 
including  the  setting  of  instruments; 

(g)  Sampling  by  box  core  or  grab 
sampler  to  determine  seabed  geological 
or  geotechnical  properties; 

(h)  Television  and  still  photographic 
observation  and  measuremenLi; 

(i)  Shipboard  mineral  assayrig  and 
analysis;  and 

(j)  Placement  of  positioning  systems, 
including  bottom  transponders  and 
surface  and  subsurface  buoys  reported 
in  Notices  to  Mariners. 

§280.11  Notification. 

(a)  The  Govemorjs)  of  adjacent 
State(s)  shall  be  notified  by  the  Director 
with  a  copy  of  the  application  for  a 
permit  with  the  accompanying  plan 
immediately  upon  the  submission  of  an 
application  for  approval. 


(b)  In  cases  where  an  environmental 
assessment  is  to  be  prepared,  the 
Director  will  invite  the  Govemor(s)  of 
adjacent  States(s)  to  review  and  provide 
comments  regarding  the  proposed 
activities.  The  Director’s  invitation  to 
provide  comments  shall  allow  the 
Governor  a  specified  period  of  time  to 
comment. 

(c)  The  Director  shall  notify  Federal 
Agencies,  as  appropriate,  with  a  copy  of 
the  application  for  a  permit  with  the 
accompanying  plan  immediately  upon 
the  submission  of  the  application  for 
approval. 

§  280.12  Disclosure  of  information  to  the 
public. 

(a)  The  Director  shall  make  data, 
information,  and  samples  available  in 
accordance  with  the  requirements  and 
subject  to  the  limitations  of  the  Act,  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  and  the  implementing  regulations. 

(b)  For  geological  data,  information, 
and  samples  and  geophysical 
information  submitted  under  a  permit 
and  retained  by  MMS,  the  Director  shall 
make  such  data,  information,  and 
samples  available  to  the  public  25  years 
after  the  date  of  submission  of  the  data 
and  information  or  such  earlier  time  as 
may  be  agreed  to  by  the  permittee  who 
provides  the  data  or  information. 
Geophysical  data  submitted  under  a 
permit  and  retained  by  MMS  shall  be 
made  available  to  the  public  by  the 
Director  50  years  after  the  date  of 
submission  to  MMS  unless  an  earlier 
date  is  agreed  to  by  the  permittee  who 
submits  ^e  data. 

(c)  The  Director  reserves  the  right  to 
disclose  any  data,  information,  or 
samples  submitted  by  a  permittee  to  an 
independent  contractor  or  agent  for  the 
purpose  of  reproducing,  processing, 
reprocessing,  or  interpreting  the  data  or 
information.  Such  contractor  or  agent 
shall  be  subject  to  the  same  limitations 
on  disclosure  of  data,  information,  and 
samples  as  those  applicable  to  the 
Director  under  paragraph  (b)  of  this 
section. 

§  280.13  Disclosure  of  data  and 
information  to  the  adjacent  States. 

(a)  Proprietary  data,  information,  and 
samples  submitted  to  MMS  by 
permittees  shall  be  made  available  to 
adjacent  Statejs]  upon  request  by  the 
Govemor(s)  in  accordance  with 
paragraphs  (b),  (c),  and  (d)  of  this 
section. 

(b)  Disclosure  shall  occur  only  after 
the  Governor  has  entered  into  an 
agreement  with  the  Secretary  providing 
that — 
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(1)  The  confidentiality  of  the 
information  shall  be  maintained; 

(2)  In  any  action  commenced  against 
the  Federal  Government  or  the  State  for 
the  failure  to  protect  the  confidentiality 
of  proprietary  information,  the  Federal 
Government  or  the  State,  as  the  case 
may  be,  may  not  raise  as  a  defense  any 
claim  of  sovereign  immunity  or  any 
claim  that  the  employee  who  revealed 
the  proprietary  information,  which  is  the 
basis  of  the  suit,  was  acting  outside  the 
scope  of  the  person's  employment  in 
revealing  the  information; 

(3)  The  State  agrees  to  hold  the  United 
States  harmless  for  any  violation  by  the 
State  or  its  employees  or  contractors  of 
the  agreement  to  protect  the 
confidentiality  of  proprietary  data  and 
information  and  samples;  and 

(4)  The  materials  containing  the 
proprietary  data,  information,  and 
samples  shall  remain  the  property  of  the 
United  States. 

(c)  The  data,  information,  and  samples 
available  to  the  State(s]  pursuant  to  an 
agreement  shall  be  related  to  leased 
lands. 

(d)  The  materials  containing  the 
proprietary  data,  information,  and 
samples  shall  be  returned  to  MMS  when 
they  are  no  longer  needed  by  the  State 
or  when  requested  by  the  Director. 


§  280.14  Suspension  or  temporary 
prohibition  of  activities. 

The  Director  may  suspend  or 
temporarily  prohibit  the  conduct  of  G&G 
prospecting  or  scientific  research 
activities  by  notifying  the  person 
conducting  the  activity,  either  orally  or 
in  writing,  when  the  Director  determines 
that  there  is  a  threat  of  serious, 
irreparable,  or  immediate  harm  or 
damage  to  life  (including  fish  and  other 
aquatic  life),  property,  any  mineral  (in 
areas  leased  or  not  leased),  the  national 
security  or  defense,  or  the  marine, 
coastal,  or  human  environment;  or  there 
is  a  failure  to  comply  with  a  provision  of 
the  Act  or  of  any  applicable  law,  the 
provisions  of  the  permit,  or  provisions  of 
these  and  other  applicable  regulations. 
Such  suspension  or  temporary 
prohibition  shall  be  effective 
immediately  upon  receipt  of  the  notice. 
Suspensions  or  temporary  prohibitions 
issued  orally  shall  be  followed  by  a 
written  notice  confirming  the  action,  and 
all  written  notices  will  be  sent  by 
certified  or  registered  mail.  A 
suspension  or  temporary  prohibition 
shall  remain  in  effect  until  the  basis  for 
the  suspension  or  temporary  prohibition 
has  been  corrected  to  the  satisfaction  of 
the  Director. 


§  280.15  Canceliation  or  relinquishment. 

The  Director  may  cancel  or  a 
permittee  may  relinquish,  in  whole  or  in 
part,  a  permit  to  conduct  prospecting  or 
scientific  research  activities  at  any  time 
by  sending  a  notice  of  cancellation  or  a 
notice  of  relinquishment.  Such  notices 
shall  state  the  reason  for  the 
cancellation  or  relinquishment  and  shall 
be  sent  by  certified  or  registered  mail  to 
the  other  party  at  least  30  days  in 
advance  of  the  date  that  the 
cancellation  or  relinquishment  will  be 
effective. 

§  280.16  Remedies  and  penalties. 

Persons  conducting  activities  in  the 
OCS  pursuant  to  this  part  shall  be 
subject  to  the  remedies  and  penalties 
provisions  of  section  24  of  the  Act  and 
the  applicable  civil  penalty  procedures 
contained  in  Part  250  of  this  title  for 
noncompliance  with  any  provision  of 
the  Act,  permit,  regulation,  or  order 
issued  under  the  Act.  The  remedies  or 
penalties  prescribed  in  this  section  shall 
be  in  addition  to  any  other  penalty 
afforded  by  any  other  law  or  regulation. 

§  280.17  Appeals. 

Orders  or  decisions  issued  under  the 
regulations  in  this  part  may  be  appealed 
as  provided  in  Part  290  of  this  title. 
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